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Tasks
The material provided in this guide is based on the following tasks, as
published in Board Notice 105 of 2008:
1

Analyse the current retirement provision.

2

Formulate a proposal.

3

Present the proposal to the client.

4

Implement your proposal.

5

Communicate with members of the fund.

6

Maintain, monitor and review retirement fund provisions.

7

Process a partial/full termination/transfer of a fund.

8

Deal with retirement fund claims.

9

Deal with retirement fund investments.

10

Deal with member queries.

Please note that any reference to:
•
masculine gender implies also the feminine
•
singular indicates also the plural, and vice-versa.

6
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Glossary of terms
As with all legislation there are a number of terms used that are clarified in
Section 1 of the Pension Fund Act.
Actuary: means a person admitted as a fellow member of the Actuarial

Society of South Africa or any other institution approved by the Minister by
notice in the Government Gazette.
Administrator: means, in relation to a pension fund, any person who has

been approved by the Registrar in accordance with Section 13B of the
Pension Funds Act.
Auditor: an auditor registered in terms of the Public Accountants and Auditors

Act of 1991.
Audit-exempt fund: a fund that has been exempted by the Registrar in terms

of Section 2(5)(a) from being required to be subject to audit.
Board of Trustees: the Board of Trustees of a fund contemplated in Section

7A of the Act.
Deferred pensioner: a member who has left the service of the employer

concerned, prior to normal retirement date, as defined in the rules, leaving in
the fund his rights to such benefits as may be defined in the rules.
Defined benefit fund: a fund in which the retirement benefit of a member is

determined by a set formula.
Defined contribution fund: a fund in which the retirement benefit has a value

equal to the value of a)

the contributions paid by the member and by the employer in terms
of the rules of the fund;

b)

less such expenses deducted from the contributions paid as specified
in the general rules of the fund;

c)

plus any amount credited to the member’s individual account upon
the commencement of the member’s membership of the fund; and
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d)

plus any other amounts lawfully permitted, credited to or debited
from the member’s individual account.

Dependant: in relation to a member, means:

a)

a person for whom a member is legally liable for maintenance;

b)

a person for whom a member is not legally liable for maintenance if
the person:
(ii)

was, in the opinion of the board, upon the death of the
member in fact dependent on the member for maintenance;

(iii)

is the spouse of a member;

(iv)

is a child of the member, including a posthumous child, an
adopted child and a child born out of wedlock; or

c)

a person in respect of whom the member would have become legally
liable for maintenance, had the member not died.

Exempted fund:

a pension fund exempted from certain provisions of the Act and the
Regulations thereto.
Investment reserve account:

in relation to a defined contribution fund, means the difference between:
a)

the value of the assets held in respect of the members' individual
accounts and for any smoothing of investment returns to be credited
to such accounts, with allowances for expenses; and

b)

the value of the balances in the members' individual accounts.

Member: any member or former member of the fund who complies with the

eligibility clause of the fund.
Member’s individual account: in relation to a defined contribution fund,

means the amount determined in terms of Section 14B(1) of the Act.

8
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Member surplus account: in relation to a fund, means an account of the fund

which shall be a)

credited (i)

amounts allocated by the board in terms of Sections 15B
and 15C to be used for the benefit of the members;

(ii)

fund return on the balance in the account from time to time:
provided that the board may elect to smooth the fund
return; and

(iii)

amounts reallocated from the employer surplus account to
the account in terms of Section 15E; and

b)

debited (i)

the cost of any benefit improvements funded from the
account; and

(ii)

any

expenses

which

would

otherwise

reduce

benefits

payable to members.
Minimum individual reserve

a)

in relation to member of a defined benefit category of a fund, means
the amount determined in terms of Section 14B(2)(a);

b)

in relation to a member of a defined contribution category of a fund,
means the amount determined in terms of Section 14b(2)(b); and

c)

in relation to a pensioner or a deferred pensioner, means the amount
determined in terms of Section 14(6).

Minimum pension increase: the amount determined in terms of Section

14b(4).
Normal retirement age: The normal retirement age needs to be stated in the

rules. It is commonly age 65. Should there be different “normal retirement
ages” for various classes of members this must also be stated in the rules.
It is defined in the Income Tax Act as:
a)

In the case of a member of a pension fund or provident fund, the
date on

which the member becomes

entitled to

retire from

employment for reasons other than sickness, accident, injury or
incapacity through infirmity of mind or body;
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b)

in the case of a member of a retirement annuity fund, a
pension preservation fund or a provident preservation fund,
the date on which the member attains 55 years of age; or

c)

in the case of a member of any fund contemplated in this
definition,

the

date

on

which

that

member

becomes

permanently incapable of carrying on his or her occupation
due to sickness, accident, injury or incapacity through
infirmity of mind or body
Pension fund (inclusive of provident and retirement annuity funds, as defined

in the Income Tax Act) means:
a)

any association of persons established with the object of providing
annuities or lump sum payments for members or former members of
such association upon their reaching their retirement dates, or for the
dependants of such members or former members upon the death of
such members or former members; or

b)

any business carried on under a scheme or arrangement established
with the object of providing annuities or lump sum payments for
persons who belong or belonged to that class of persons for whose
benefit that scheme or arrangement has been established, when they
reach their retirement dates or for dependants of such persons upon
the death of those persons; or

c)

any association of persons or business carried on under a scheme or
arrangement established with the object of receiving, administering,
investing and paying benefits, referred to in Section 37C on behalf of
beneficiaries, payable on the death of more than one member of one
or more pension funds,
and includes any such association or business which in addition to
carrying on business in connection with any of the objects specified in
paragraph (a), (b) or (c) also carries on business in connection with
any of the objects for which a friendly society may be established, as
specified in Section 2 of the Friendly Societies Act, 1956, or which is
or may become liable for the payment of any benefits provided for in
its rules, whether or not it continues to admit, or to collect
contributions from or on behalf of members.

10
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Pension fund monies: contributions, investment income, amounts received

upon the sale or realisation of assets, transfers, commission, or any other
receipts of whatever nature.
Pensionable remuneration: must be clearly defined in the rules of the fund as

it is used as a base on which benefits for defined benefit schemes and
contributions for both defined benefit and defined contribution schemes are
determined. Contributions may or may not include annual bonuses (13th
cheques) and the value of fringe benefits such as for housing and motor
vehicles. Particular care needs

to be taken

in the definition where

remuneration is of a fluctuating nature - such as where sales representatives
are paid on a commission basis.
Pensionable service: this item used to be needed to establish the tax-free

portion of any gratuities paid at retirement (in accordance with the Second
Schedule of the Income Tax Act) and is still used to work out the benefits on
defined benefit schemes. While pensionable service is more often than not
the same as the period of employment, this is not necessarily always so. It is
possible that there was a “waiting period” before a member became eligible
to join the fund, or that past service could be purchased in order to enhance
benefits.
Reserve account: in relation to a fund, means a contingency or investment

reserve account, as the case may be.
Retrenchment: in relation to a member, means dismissal from employment

based on the operational requirements of the relevant employer.
Retirement date: has the meaning assigned to it in Section 1 of the Income

Tax Act, 1962 (Act No. 58 of 1962).
Rules: the rules of a fund, and includes -

a)

the act, charter, deed of settlement, memorandum of association, or
other document by which the fund is constituted;

b)

the articles of association or other rules for the conduct of the
business of the fund; and

c)

the provisions relating to any rights, obligations or the benefits which
may be granted or imposed by and the contributions which may
become payable to the fund, or provisions in accordance with which
the rights, obligations and benefits will be calculated or determined.
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Spouse: a person who is the permanent life partner or spouse or civil union

partner of a member in accordance with the Marriages Act, 1961 (Act No. 68
of 1961) the Recognition of Customary Marriages Act, 1998 (Act No. 68 of
1997) or the Civil Union Act, 2006 (Act No. 17 of 2006), or the tenets of a
religion.
Surplus apportionment date: in relation to a fund, means the first statutory

actuarial valuation date following the commencement date of the surplus
regulation.
Valuator: an actuary or any other person who, in the opinion of the Registrar,

has sufficient actuarial knowledge to perform the duties required of a valuator
in terms of the Pension Funds Act.
Umbrella scheme: a pension fund organisation established for the benefit of

employees of various employers, which are not necessarily subsidiaries of a
single holding company.

12

© INSETA– Section 13 10b

Chapter

1
Analyse the current retirement provisions
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Know and understand the Pension Funds Act.
Know and understand the implications of the income tax structures in the Income Tax Act,
and the implications thereof on retirement funds.
Know and understand the Long-term Insurance Act as it applies to retirement funds.
Have an understanding of investments.
Know and understand the FAIS Legislation.
Know types of products and service providers.
Know and understand FICA Legislation as it applies to retirement funds.
Understand the promise to the employee as contained in the Labour Relations Act.
Have a basic understanding of financial statements.

SKILLS CRITERIA
Keep records of communication to the client, i.e. the data which leads to the
recommendation made.
Determine the client’s needs and limitations.
Analyse the legality, including rules, service provider and/or employment contracts
(administration, actuary, consultants, investments) and policies.
Summarise the current position of the retirement provision.
Conceptualise appropriate solutions.
Broad comparison of financial statements to fund activity.
Assess reasonability of fund financials.
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Purpose
The purpose of this chapter is to provide an outline of legislation that has an
impact on pension funds and their application thereto. It further outlines pension
fund structures and points to consider when reviewing current pension
provisions.

1.1

KNOW AND UNDERSTAND THE PENSION FUNDS ACT

As far back as the early 1920s, the South African authorities were concerned
with ways and means of supervising the activities of retirement funds. There
were two main factors that influenced government in deciding that some form
of control over retirement funds was necessary.
Firstly, when an employer asks its employees to contribute towards the cost
of retirement benefits, or when the employer effectively guarantees a scale of
retirement benefits, it should set up a form of trust fund which should prove
adequate to meet all claims against the fund as they fall due.
Secondly, even then, there was already an increasing problem concerning the
care and support of the aged and so it was in the interest of government to
encourage private retirement funds and to ensure, as far as possible, that
such funds were at all times in a position to meet their liabilities.
The question of legislation was raised on many occasions and, eventually in
1953, the wheels were set in motion to properly regulate the industry. On the
1st of January 1958, the Pension Funds Act No 24 of 1956 (as amended)
came into operation, which governs retirement funds.
The aims of the Pension Funds Act are to:
•

provide for the registration, incorporation, regulation and dissolution of
retirement funds;

•

protect the rights of members; and

•

ensure minimum solvency standards.

14
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As the regulator of Pension Funds, the Financial Services Board often publishes
Pension Fund Circulars (PF Circulars) that outline amendments to the Act as
may be required, and the application thereof.
1.1.1

Types of pension funds

While we would assume that the Pension Funds Act, in fact, applies to all
retirement funds in South Africa, other than funds established by law (for
example, the Government Employees Pension Fund), there are two important
exceptions. These are funds commonly known as “industrial funds” and
“foreign funds”.
Industrial funds are funds established or continued in terms of a collective

agreement concluded in a council in terms of the Labour Relations Act of
1995, and registered in terms of Section 4 of the Pension Funds Act.
Industrial funds are fully exempted from the conditions of the Pension Funds
Act, except that any particular fund may be called upon to supply such
statistical information as the Registrar may, at his sole discretion, ask for
from time to time.
Foreign funds are funds that have their head office, or the head offices of all

their participating employers, outside the Republic.
1.1.2

Registration of a pension fund

All pension funds must be registered as prescribed in Section 4 of the Pension
Funds Act. The effect of such a registration is that the fund becomes a body
corporate capable of suing and being sued in its own name as per Section 5
of the Act.
As a separate body corporate a retirement fund must keep a set of books,
records and accounts in order to control the money and assets of the fund.
1.1.3

Board of management of a pension fund

In terms of the Pension Funds Act all funds must have a management board.
Section 7A sets out the following about the management board. The:
•

constitution of the board;

•

election procedure of the board members to be elected by the
members of the fund;

•

appointment and terms of office of the board members;
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•

procedures at meetings;

•

voting rights of board members;

•

quorum for a meeting (if the board consists of four members or less
then all the members shall constitute a quorum at a meeting);

•

breaking of deadlocks;

•

powers of the board.

Exemptions

Unfortunately the particular circumstances of a fund may sometimes make it
impossible for the fund to comply with the requirements that have to be met
regarding the management of the fund by a management board. The
Registrar does retain the right, under such circumstances as he may deem
justified, to vary the conditions that a fund must meet regarding the make-up
of its management board as in Section 7B of the Act.
Having received all the information that the Registrar deems necessary to
make a decision, he may:
a)

authorise a fund to have a board of less than four members if such
number is impractical or unreasonably expensive, provided that the
members of the fund still retain the right to elect at least 50% of the
board members;

b)

exempt a fund from the requirement that the members elect the
members of the board if the fund:
(i)

has been established for the benefit of employees of different
employers which are not subsidiaries of a single holding
company (these funds are commonly known as “umbrella”
fund);

(ii)

is a retirement annuity fund;

(iii)

is a beneficiary fund; or

(iv)

is a pension preservation fund or a provident preservation
fund as defined in Section (1) of the Income Tax Act, 1962
(Act No. 58 of 1962).

Even where an exemption has been granted the Registrar reserves the right
to withdraw the exemption at any time if a fund no longer qualifies.

16
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Objectives and duties

In drafting the legislation that brought about the requirement that every
retirement fund must have a management board, the minimum objectives
and duties that the management board of a fund has to comply with are also
clearly identified in Section 7C and D of the Act. The board must direct,
control and oversee the operations of the fund in accordance with the rules of
the fund and any applicable laws.
1.1.4

Governance of registered funds

To effectively be in a position to monitor and maintain some control over
registered retirement funds in South Africa, the Registrar is provided with the
requirement in Section 7 of the Act that states:
•

every registered fund is required to have a registered office in the
Republic;

•

has to appoint a “Principal Officer” who performs the duties of an
executive officer to the fund; and

•

appoints an auditor and/or valuator to the fund.

It is forbidden for any registered fund to carry on any business other than the
business of a pension fund. Any employer who conducts the business of a
pension fund, which is not registered in terms of the Pension Funds Act is
illegal as per Section 31 of the Act.
The rules of a pension fund

Being a body corporate in its own right, a pension fund needs to be governed
by a set of rules. These are initially agreed to when the fund is created but
can be amended under certain circumstances and changing conditions.
Agreement on the rules usually follows negotiations between representatives
of

the

employer

and

representatives

of

the

employees.

Employee

representatives are usually trade union representatives, fellow employees
chosen by the staff of the organisation, or a combination of the two.
1.1.5

Regulation of pension funds
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Section 30(A) of the Act provides for the submission, consideration and
adjudication of complaints against a fund.
Section 36 provides the detail of the Ministers regulations that he may
exercise outside of the ambit of the Act.
Sections 37A, 37B, 37C and 37D of the Pension Funds Act are extremely
important sections which outline the process of dealing with retirement benefits
and payments and a sound knowledge of their provisions is essential. These
are discussed in more detail in Chapter 8.
1.1.6

Dissolution of funds

Section 28 of the Pension Funds Act provides the framework in which a Pension
Fund can be voluntarily dissolved.
PF 108 - PENSION FUNDS AMENDMENT ACT, 1997

This circular brings to the attention of all administrators the fact that this
amendment to the Pension Funds Act had been passed, which amends the
following sections:
•

Sections 13A - payment of contributions and certain benefits to
pension funds;

•

Section 19(4) - investments in the employer’s business; and

•

Section 28 - voluntary dissolution of fund, as well as dealing with the
remuneration of the liquidator.

In bringing this to the attention of administrators the Registrar also spelt out
his requirements for the application of the revised sections.
PF 109 - APPLICATIONS FOR RULE AMENDMENTS AND TRANSFERS MADE
BEFORE 7 DECEMBER 2001

The Pension Funds Second Amendment Act, 39 of 2001, came into operation
on 7 December 2001. This Circular dealt in particular with the Surplus
Legislation.

18
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1.2

KNOW AND UNDERSTAND THE INCOME TAX STRUCTURES
AND THE IMPLICATIONS THEREOF ON RETIREMENT FUNDS

1.2.1

Income tax structures in the Income Tax Act

The Pension Fund Act draws no distinction between retirement funds such as
pension, provident and retirement annuity funds.

These distinctions are

addressed in the Income Tax Act specifically to the taxation of these different
funds.
When one considers the State’s desire to encourage retirement saving by
means of tax incentives such as tax deductibility of contributions and special
tax concessions at retirement, it should be a big incentive to employers to
implement retirement funds. Therefore the different tax applications available
to pension, provident and retirement annuity funds, are found in the Income
Tax Act.
The taxation treatment of investments, especially those geared towards
retirement

provision,

have

always

received

special

attention

from

Government. This is because Government ultimately bears the burden of the
aged where adequate private provision has not been made.
In general, there are three different stages of tax intervention on retirement
funds:
•

Concessions on the contributions;

•

Allowances on the investment growth on the funds; and

•

The treatment of the eventual benefits paid from the funds.

1.2.2

Approval from SARS

The following criteria, as explained in Section 1 of the Income Tax Act, have
to be met before the Commissioner will consider approval of the fund:
•

The fund must be of a permanent nature;

•

In the case of a pension fund the fund must have as a bona fide aim:
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o

to provide annuities for members at retirement or for
surviving spouses, children, dependants or nominees of the
deceased member; and/or

o

mainly to do the above, but also to provide benefits other
than annuities (where applicable) for the persons referred to
above;

•

In the case of a provident fund it must be the bona fide aim of the
fund:
o

solely to provide benefits for members at retirement; and/or

o

solely to provide benefits for surviving spouses, children,
dependants

or

nominees

of

deceased

members

or

of

deceased deferred pensioners.
In both a pension and a provident fund the rules of the fund must include the
following:
•

Contributions to the fund must be repetitive and based on fixed
scales;

•

Employees who are in the service of the employer immediately prior
to the inception date must have an option of becoming a member or
not (the option to be exercised within 12 months). Membership must
be compulsory for employees who enter the service of the employer
on or after the inception date of the fund, as soon as they qualify;

•

In the case of a pension fund one-third (at most) of the pension to
which the member is entitled may be commuted up to a limited
amount as defined in the Act. In the case of a provident fund the full
proceeds may be taken as a lump sum;

•

The Commissioner for Inland Revenue must be informed of all
amendments to the rules of the fund;

•

The rules of the fund must be complied with.

1.2.3

Implication of income tax structures on pension funds

20
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The Income Tax Act specifies regulations relating to pension funds regarding
the:

•

normal retirement age;

•

limit of contributions that can be deducted; and

•

taxation of contributions and benefits.

As per the definitions in the Income Tax Act, normal retirement age means
the following. In the case of a member of:
a)

a pension fund or provident fund, the date on which the member
becomes entitled to retire from employment for reasons other than
sickness, accident, injury or incapacity through infirmity of mind or
body;

b)

a retirement annuity fund, a pension preservation fund or a provident
preservation fund, the date on which the member attains 55 years of
age; or

c)

any fund contemplated in this definition, the date on which that
member becomes permanently incapable of carrying on his or her
occupation due to sickness, accident, injury or incapacity through
infirmity of mind or body.

It is required that the late and early retirement provisions are provided for in
the rules of the fund.
Section 11 of the Income Tax Act provides that the total deduction allowed

for contributions to a pension fund may not exceed the greater of R1 750 or
7.5% of an employee’s retirement funding employment.
The definition of retirement funding employment in Section 1 of the Income
Tax Act means remuneration as an employee of an employer by way of any
salary, leave pay, wage, overtime pay, bonus, gratuity, commission, fee,
emolument pension, superannuation allowance, retiring allowance or stipend.
Remuneration is defined in Schedule 4 of the Income Tax Act.
Employer contributions to a retirement fund

In accordance with Section 11(l), employers are allowed to claim, as a
deduction, any sum contributed during the year of assessment to any pension
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fund, provident fund or benefit fund. What is perhaps not so clear is the fact
that the employer’s permissible deduction is an accumulation of deductions
claimed for these different types of staff benefits and thus include all
contributions made to a:
•

pension fund;

•

provident fund; and

•

medical aid scheme.

The amount paid by the employer and permitted as a deduction is based on a
percentage of the approved remuneration of the employee in question. The
Commissioner is required to approve any deduction of an amount that is
equal to, or less than, 10% of the approved remuneration of the employee.
The Commissioner does, however, have the discretion to approve deductions
that are greater than 10%. It has now become common practice for the
Commissioner to approve deductions made by the employer of up to 20% of
the approved remuneration of the employee.
The second schedule to the Income Tax Act

The taxation of benefits accruing in a retirement fund and being paid by the
fund is specified in the Second Schedule of the Income Tax Act.
Tax Summary:
Employee Contributions (Section 11k of the Income Tax Act)
Pension Fund

Provident Fund

The deduction is allowed the greater of:

Member contributions are not tax

•

deductible

7.5%
from

of

remuneration

derived

retirement funding income;

or
•

R1 750 per annum

Additional contributions of up to R1 800
per annum
Employer Contributions (Section 11k of the Income Tax Act)

Retirement funding contributions deductible from taxable income:

22
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•

Maximum of 10% of the employees approved remuneration in respect
of pension and provident funds, as well as medical aid on a cumulative
basis;

•

In practice, SARS allows a cumulative deduction up to 20%;

•

SARS may allow single premiums to be spread over a few years or
deducted as a lump sum.

Tax-free portion of lump sum benefits (2nd Schedule of the Income Tax Act)

Retirement

•

Tax-free amount is a flat R300 000, plus

•

Member’s own contributions not previously allowed as a
deduction, plus

•

Contributions made to a public sector fund, if applicable,
on or before 1 March 1998, less

•

Any tax-free benefits previously received from other
approved funds on or after 1 March 2009.

Death

•

Tax-free amount is a flat R300 000, plus

paragraph

•

Member’s own contributions not previously allowed as a

5(2)

deduction, plus
•

Contributions made to a public sector fund, if applicable,
on or before 1 March 1998, less

•

Any tax-free benefits previously received from other
approved funds on or after 1 March 2009

Withdrawal

•

Tax-free amount is a flat R22 500, plus

paragraph 6

•

Member’s own contributions not previously allowed as a
deduction, plus

•

Contributions made to a public sector fund, if applicable,
on or before 1 March 1998, less

•

Any tax-free benefits previously received from other
approved funds on or after 1 March 2009

Please refer to Section 2.2.1 for the Taxation of Insured Benefits.

1.3

KNOW AND UNDERSTAND THE LONG-TERM INSURANCE ACT
AS IT APPLIES TO RETIREMENT FUNDS

1.3.1

Long-term Insurance Act

Legislation controlling insurance business in South Africa was first formalised
with the introduction of the Insurance Act, 1943, (Act no. 27 of 1943). After
many amendments to this Act it was eventually decided that completely new
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legislation was needed and in 1998 separate Acts applicable to long-term and
short-term business were passed by parliament - the Long-term Insurance
Act of 1998 (Act no 52 of 1998) and the Short-term Insurance Act of 1998
(Act no. 53 of 1998).
With respect to the impact of the Long-term Insurance Act on retirement fund
business, the Act includes a definition of business that allows long-term
insurers to provide a special service to funds. The type of policy in question is
called a “fund policy” and –

means a contract in terms of which a person, in return for a premium,
undertakes to provide policy benefits for the purpose of funding in
whole or in part the liability of a fund to provide benefits to its
members in terms of its rules, other than such a contract relating
exclusively to a particular member of the fund or to the surviving
spouse, children, dependants or nominees of a particular member of
the fund, and includes a reinsurance policy in respect of such a
contract;
A long-term insurer plays an active part in the provision of services to
retirement funds. The definition above allows an insurer the opportunity to
provide the benefits due to the members of a retirement fund on behalf of the
registered fund.
Another option used by insurers, based on this definition, is the provision of
“individual” retirement fund benefits to the members of a registered
retirement annuity fund. Retirement annuity funds abide by this definition in
that they do not “sell” individual policies to the people wanting to have their
own retirement annuity. The individuals all become members of the fund,
which has been set up for the group as a whole by the insurer.
Another

service

offered

by

insurers

to

retirement

funds

is

in

the

administrative area as the administrators of retirement funds.
The legislation is of particular importance as no person is permitted to carry
on any kind of long-term insurance business, unless that person is registered
as a long-term insurer, is authorised to carry on the kind of long-term
insurance business that it is registered for, and carries on that business in
accordance with the Long-term Insurance Act.
Long-term insurers are subject to the controls of the Registrar of Long-term
Insurance. The role of the Registrar has been delegated to the executive
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officer of the Financial Services Board. As the role of the Registrar of Pension
Funds has also been delegated to the same person, one can appreciate that
the control over long-term insurers and retirement funds is likely to have
much in common. While the Financial Services Board has separate divisions
for each of these industries it is only natural that matters of common interest
will be dealt with by a common approach.
An insurer granted a general licence will be in a position to do business in all
the categories of long-term insurance. Such a classification is defined as
“long-term” business. Restricted licences are issued for the following classes
of long-term insurance business:
Assistance

(Policies under R10 000 (increased to R18 000 in 2008) - used
mainly for “funeral” insurance)

Disability

(Policies that pay benefits when the functional ability of the mind
or body of a person or an unborn become impaired)

Fund

(As defined earlier in this section)

Health

(This applies to hospital and major medical insurance and not
medical schemes);

Life

(Policies that pay benefits when a “life event” occurs. This is
classified as being when a life begins, continues, has continued
for a period, or has ended. The definition thus makes provision
for both life and endowment policies.)

All long-term insurers must appoint auditors and statutory actuaries. The
duties of the auditor are no different from those of an auditor appointed by
any major company. However, some aspects of the role of the statutory
actuary justify some further investigation. Long-term insurers, by the very
nature of their business, accumulate large long-term contingent liabilities.
The statutory actuary must ensure that the assets of the insurer are at all
times adequate to meet these liabilities. It is also the responsibility of the
statutory actuary to provide the Registrar with all the reports and statistics
demanded in terms of the Act.
It is perhaps interesting to note that the roles of the auditor and actuary are
not that different from those performed by the auditor and valuator of a nonexempt fund. Considering the requirements for either the audit or valuation
exemption of a fund, the auditor and statutory actuaries of the insurer, who
must play a part in order that the exemptions may be granted, in fact replace
the need for the fund to appoint its own.
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Another area in which long-term insurers and retirement funds are not that
different is in the prudent investment regulations set out for each. Where
retirement funds must abide by Regulation 28 of the Pension Funds Act, longterm insurers must abide by Regulation 2 of the Long-term Insurance Act.
These two regulations are very similar as they are monitored and controlled
by the same organisation, and deal with business that is very similar in
nature.
The Long-term Insurance Act and the Pension Funds Act thus have many
similarities with regards to controls and restrictions imposed and monitored
by the State in the guise of the FSB.
In one area there is, however, a very fundamental difference. Whereas the
Pension Funds Act deals exclusively with benefits provided to groups of
people, this is only one of the areas within which long-term insurers operate.
They are, in fact, far better known for the fact that they can provide benefits
to individuals, who can also become the owners of the policies that they may
choose to purchase. There are thus certain unique aspects of long-term
insurance business that you need to be aware of.
Protection of policies

Retirement benefits paid in the event of the death of a member are protected
from his creditors in terms of Section 37B of the Pension Funds Act. While
there are certain exceptions most of the benefits are usually protected. This
is not necessarily so with a long-term insurance policy. While there is
certainly some protection afforded to long-term policies by the Long-term
Insurance Act this is by no means as extensive as that offered by the Pension
Funds Act.

1.4

HAVE AN UNDERSTANDING OF INVESTMENTS

1.4.1

Investments in a retirement fund

When establishing the investment policy of a particular fund, it is not only the
investment wishes of the trustees, management or investor that need to be
considered but also the special circumstances of the particular fund that need
to be taken into account.
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1.4.2

Factors to consider in an investment strategy

Inflation

It would seem probable that the inflationary features of the South African
economy will persist to a certain extent into the future. A good case can
therefore be made for any investment portfolio to consider the provision of
some form of hedge against inflation, as far as possible, by growing capital
value as well as generating income through investments.
Maximum investment yield

Another basic principle of investment in a fund, which is of a long-term
nature, should be the maximising of yield over the long term.
While talking about yield it must be appreciated that the ratio of income from
the investment to the price paid, will not equate to the return of the investor.
The income may vary over the period that the investment is held and the
eventual sale or redemption of the investment may be at a price different
from that which was originally paid.
Taxation

The optimisation of an investment return must always take the taxation
aspects into account. A fully taxed return may, at first glance, seem to offer
the best rate of return, but in order to fairly assess like with like, only aftertax returns should be compared.
The different tax structures of investment funds needs to be borne in mind.
Risk

The higher the apparent yield on an investment, the greater the degree of
risk. In other words, the taking of extra risk is regarded as conducive to extra
reward.
In attempting to maximise yield, investment should be largely in “risky”
investments that possess high apparent yields. Whilst to some extent a
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greater reward may appear to be offered for taking a greater risk, it is not
the function of investment managers to normally invest in a highlyspeculative manner. Yield is not maximised over the long term if, after the
passage of a few years, the investment has declined significantly in capital
value.
Diversification

An investment policy cannot be divorced entirely from all risk and so one of
the ways that the risk may be reduced is to spread investments over as many
different securities as the amount available can reasonably justify. Therefore
the investments of most investment funds should be well diversified.
In the past many investors used to focus on the returns that their
investments generated, ignoring the risks associated with these investments.
This situation has, however, changed and investors today put a greater
emphasis on the risk taken to achieve the returns. This has lead to an
acceptance of the need to diversify overall portfolio holdings.
1.4.3

Some issues for insurers and retirement fund trustees to consider

In the case of insurance companies and the members of the management
board of a pension fund, an important consideration is that the monies being
handled are in fact trust monies. They are being held and invested on behalf
of pension fund members.
The investment managers would therefore seek the greatest return on the
investments made, consistent with the safety of the investment.
A suitable spread of investments should be sought. By spreading the
investments over a range of possibilities, the risk of losses due to the poor
performance of one sector or type of investment is offset by the likely
adequate performance of other market sectors. If all the share investments
were in gold mines and the price of gold dropped substantially, the
performance of the portfolio is likely to be very poor indeed.
The investments made should also seek to obtain an adequate return at least
equal to the rate of inflation over a period of time. In the case of life
insurance and defined contribution funds, in particular, if the returns on
investments made do not exceed the rate of inflation, the attractiveness of
being a member of such a fund, particularly as a means of saving, would be
greatly reduced.
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An investment portfolio should be seen as a whole and each component
thereof should be constantly reviewed, from the point of view of:
•

performance in terms of the needs of the organisation; and

•

when the liabilities are likely to require payment from the proceeds of
the investments made.

Fund management

The management board must accept responsibility for all decisions made,
even if they are on the recommendation of an investment team. The team of
investment managers recommend an investment strategy and policy to the
management board of the fund. The trustees on the board are required to
make decisions and issue instructions to the investment management team
on the investment policy and philosophy of the fund.
The investment philosophy

The investment philosophy may be to manage portfolios with the objective
of:
(i)

earning a return to funds which is at least equal to the rate of
inflation over the medium to long term;

(ii)

managing the portfolio as a whole, and managing all the assets for
performance; and

(iii)

avoiding speculation by managing the portfolios in terms of given
economic and investment market forecasts made on generally
accepted forecasting principles.

The following objectives may be considered in the investment philosophy and
strategy:
•

Rate of return on investment;

•

Active versus passive portfolio management;

•

Allocation of assets;

•

Choice of sector and quality of investment markets;

•

Maturity spacing;

•

Selection and trading of securities; and

•

Social responsibility in terms of investment.
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Performance of the fund and its investment strategy, which is a critical
element of fund and investment management, needs to be reported back to
the board regularly.

1.5

KNOW AND UNDERSTAND THE FAIS ACT AS IT APPLIES TO
RETIREMENT FUNDS

1.5.1

FAIS Act implications on retirement funds

The FAIS Act regulates the business of rendering financial services,
particularly financial advice, to clients over a large range of financial
products. This Act covers ground not regulated by any other legislative
measure in the Republic. This is especially so when dealing with the
furnishing of advice on the purchase of, or investment in, financial products.
Advice also does not include an analysis or report on a financial product,
unless a recommendation or proposal is made on the use of the financial
product, to fulfil a client’s need.
Advice given by the board of management or a board member of any pension
fund organisation to the members, on benefits enjoyed or to be enjoyed by
the members, is also exempt from the Act.

This specifically relates to a

trustee or manager of a company explaining to their staff any changes in
their retirement fund.
Licensing

On a FAIS License, Retirement Fund Benefits would be referred to as the
Product Category “Pension Fund Benefits (excluding Retail Pensions)”. “Retail
Pensions” as a product category refers to Retirement Annuities and
Preservation Funds.
Other products mentioned in Section 1.3 of this material as products
governed by the Long-term Insurance Act, fall under Long Term Category B,
Long Term Category C and Health Benefit products, and therefore advice can
only be given on these products if stated in the license.
It is important to understand this differentiation when providing advice so as
not to contravene the FAIS legislation in products for which the financial
services provider is not licensed.
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Codes of Conduct

As the detail of the Code of Conduct has been dealt with in the First Level
Regulatory Exam for Key Individuals and Representatives, it is important to
ensure that this code is adhered to in this product category as well.
1.5.2

Records of communication with the client

In accordance with the FAIS Act a complete record must be kept of the
recommendations made to any prospective or existing client.

Examples of

these documents should include proposals, minutes of all meetings and board
meetings, any analyses done and any transactions and the authorities to
conclude these transactions.

These records are an integral synopsis of the

relationship between the client and the FSP and should serve to protect both in
the event of any disputes.
1.5.3

Disclosures

PF 86 - DISCLOSURE REQUIREMENTS TO BE OBSERVED BY FUNDS

Following

extensive

consultation

and

substantial

agreement

with

representatives of the retirement fund industry it was decided to improve
communication between funds and their members by setting minimum
disclosure requirements that all funds have to adhere to. The date of
compliance was set as 1 July 1996 and only funds that could provide full and
valid reasons as to why an exemption should be granted were allowed to
avoid the requirements of this circular.
PF 90 - DISCLOSURE REQUIREMENTS TO BE OBSERVED BY FUNDS

Whilst PF 86 deals with disclosures to members during their period of active
membership of the fund, PF 90 deals with disclosure requirements to
members at retirement, to deferred pensioners, and to dependants in receipt
of benefits as the result of the death of a member before retirement.
This circular must be read in conjunction with PF 86, with some additional
information to be provided to the recipients, based on their particular
circumstances.
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PF 90 clearly sets out the minimum standards that are to be adopted, but the
format of disclosure is not prescribed. It is, however, imperative that
disclosure be in writing and is clear, unambiguous and in plain language.
Disclosure may be made in any one or more of the official languages of South
Africa, having regard to the composition of the membership and the needs of
the members. Pension funds are also encouraged to have periodic meetings
with pensioners and dependants where they can express concerns, ask
questions and participate in the governance of the fund.
In addition to the above disclosures there are additional disclosures that
need to be made to certain members of a retirement fund during the
member communication processes.

These disclosures are referred to in

Chapter 5.

1.6

KNOW

AND

UNDERSTAND

TYPES

OF

PRODUCTS

AND

SERVICE PROVIDERS

1.6.1

Types of retirement fund structures

Factors that distinguish between the structures of funds are:
•

pension or provident funds;

•

umbrella or standalone funds; and

•

privately administered or insured funds

Although the Pension Funds Act governs the different types of pension funds,
the distinction between the types of funds is contained in the Income Tax Act.
The three (3) types of funds referred to are pension funds, provident funds
and retirement annuity funds.
From the point of view of the individual, the basic difference between a
pension, provident or retirement annuity fund, is the way in which they join
the fund. Pension and provident fund membership must, in terms of the rules
of the fund that were approved by the Registrar of Pension Funds and SARS,
be a condition of employment for all new, qualifying employees starting to
work for the employer after the fund has been implemented.
Pension funds
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The main purpose of a pension fund is to provide annuities and funds to
employees at retirement.

The retirement benefits of a pension fund are paid to a member by means of:
•

one-third of the total value of the annuity or annuities to which any
employee becomes entitled, which may be commuted for a single
payment; and

•

the remaining benefit, which is paid as an annuity.

Provident funds

The Income Tax Act makes provision for the fact that a provident fund can
pay the full retirement benefit due to a member as a single lump sum.
Retirement annuity funds

Retirement funds are not only limited to pension and provident funds. An
extremely important retirement tool that falls into this category is the
retirement annuity fund.
This is especially so where the individual who becomes a member of the fund
is self-employed and so does not belong to a pension or provident retirement
fund. However, this does not preclude an employee from supplementing his
retirement benefits by purchasing a membership to a retirement annuity fund
in addition to his membership of the employee benefit fund to which he
belongs.
Any person, whether self-employed or not and whether a member of any
other fund may become a member of a retirement annuity fund. Retirement
annuity funds are also just as important for individuals working for small,
medium or micro enterprises (SMME's) where a retirement fund is not
available.
On

the

other

hand,

employer/employee

with

a

relationship

retirement
with

annuity

regards

to

fund
the

there

is

no

conditions

for

membership. Even if an employer should choose to pay contributions for a
member of a retirement annuity fund, the membership of the fund is an
individual contract between the member and the fund, with the employer
unable to take any part in it.
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Retirement annuities are not discussed any further in this material as this is
Product Category 1.5 in the FAIS Legislation.

“Umbrella” funds

The administration involved in a comprehensive retirement fund, can be
extremely expensive, particularly if the fund is too small to benefit from the
economy of scale associated with the spreading of costs amongst a large
member base. This arose to the concept of an umbrella fund.
The only recognisable differences between a comprehensive retirement fund
and an umbrella fund are that:
•

a large number of un-associated employers can offer retirement
benefits to their employees under the “umbrella” of the fund; and

•

the employer does not need to have a fully-fledged management
board for the fund, but may elect a management committee to
support the management board at employer level.

From a regulatory perspective, an umbrella fund works in exactly the same
way as a conventional fund does.
Standalone funds

For the larger employer a standalone arrangement may be more appropriate.
In this arrangement the employer would need to:
•

appoint a registered administrator and bear the costs thereof, which
can be spread across the member base; and

•

establish a management board of which at least 50% need to be
employee-elected.

The appointed registered administrator should be the employer’s choice of
self-administered, a private administrator or an insurer administrator.
1.6.2

Types of additional benefits and service providers

There are numerous benefits that can be added to a retirement fund, such as
group life, disability cover, dread disease or funeral cover.

34

© INSETA– Section 13 10b

These are often provided by long-term insurance companies under the Longterm Insurance Act, as a part of their corporate benefit offering and are
therefore critical to consider when analysing the current provision of a
retirement fund.
These benefits are described in more detail in Chapter 2.

1.7

KNOW AND UNDERSTAND THE FICA LEGISLATION AS IT
APPLIES TO RETIREMENT FUNDS

1.7.1

FICA Legislation

In the retirement fund environment, the specifics to look out for would relate
to the identification and confirmation of the company as a prospective client,
as well as the key individuals who manage the company.
This requirement would also specifically relate to the record-keeping
requirements as set out in the FIC Act.
In addition, when paying a member’s benefit to a member it is a requirement
that such benefit be paid into a bank account which is in the name of the
member and that FICA requirements are adhered to in terms of confirming
the banking details before payments are made.

1.8

LABOUR RELATIONS ACT AND THE RETIREMENT PROMISE TO
THE EMPLOYEE

1.8.1

The Labour Relations Act

One of the primary purposes of the Labour Relations Act was to give effect to
Section 23 of the Constitution of the Republic of South Africa, 1996. Section
23 forms a part of Chapter 2 that deals with the entrenched fundamental Bill
of Rights contained in the Constitution.
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Some aspects of the negotiation process

Every

employee

benefit

programme

should

be

integrated

into

the

employment situation, taking into account salary structures, HR policies, and
the employer’s approach to industrial relations.
Employee benefit negotiations should not be confused with salary/wage
negotiations, although it is inevitable that the two will, in many cases, be
seen together.
It is therefore generally best (but not always possible) that expected
maximum contribution rates, for both employers and employees be set
before any major benefit structure negotiations start. If this is not done the
benefit structure will probably need to be designed and redesigned many
times as quotations come back with unacceptably high contribution rates. The
likely result of the additional negotiations may have an unsatisfactory result.
The benefit consultant assisting in the negotiating process should assess the
politics of the situation in which negotiations are to take place and work at
gaining the trust of all the parties concerned. Negotiations should be kept
focused on the needs and perceptions of the future members while keeping in
mind the financial capabilities of the employer.
All groups of employees should be adequately consulted and represented. In
particular, non-union employees should have their own representation. No
group of employees should be presented with a situation, with no room for
negotiation.
Hasty and unexpected action should not be allowed. An example of such an
action would be pressure from the employer to change from a pension to a
provident fund simply because there is some employee discontent about, and
opposition to, the current pension fund.
All parties should accept that where employer and employee representatives
have gone through a negotiation process and have arrived at an agreed
benefit structure, the employer will have discharged his moral obligation and
further employee demands should now wait until the next scheduled round of
negotiations.
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All the parties to the negotiations should always first be educated as to the
complexity of the issues at hand so that they can understand the issues and
make

choices

based

on

fact

and

not

on

preconceived

ideas

and

misconceptions. In particular, education can narrow the gap between real and
perceived needs and thus help negotiations to work toward satisfying real
needs. In particular they should understand the various types of plans such
as pension versus provident fund or underwritten versus self-insured fund,
and the implications regarding tax.
Apart from the training of the negotiating parties the education of the
employee body will be essential if the benefit structure is to be put to a
meeting of employees at some stage. It will also enable them to understand,
appreciate, and use their benefits.
The removal of the unknown removes distrust. In addition, if the issues are
understood, the responsibilities that various people will have to accept will be
better understood and will help the administration of these responsibilities.
Section 23 of the Constitution of the Republic of South Africa

Everyone has the right to fair labour practices.
Every worker has the right to:
•

form or join a trade union;

•

participate in the activities and programmes of a trade union;

•

strike.

Every employer has the right to:
•

form and join an employers’ organisation;

•

participate in the activities and programmes of an employers’
organisation.

Every trade union and every employers’ organisation has the right to:
•

determine its own administration, programmes and activities;

•

organise;

•

form and join a federation.

Every trade union, employers’ organisation and employer has the right to
engage in collective bargaining. National legislation may be enacted to
regulate collective bargaining.
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National legislation may recognise union security arrangements contained in
collective agreements. To the extent that the legislation may limit a right in
this Chapter, the limitation must comply with Section 36(1) of the Labour
Relations Act.
Section 36(1) states that the rights of the Bill of Rights may be limited only in
terms of law of general application to the extent that the limitation is
reasonable and justifiable in an open and democratic society based on human
dignity, equality and freedom, taking into account all relevant factors,
including:
a)

the nature of the right;

b)

the importance of the purpose of the limitation;

c)

the nature and extent of the limitation;

d)

the relation between the limitation and its purpose; and

e)

less restrictive means to achieve the purpose.

One can thus appreciate that the Labour Relations Act introduced a
completely new dimension into the relationship between an employer and its
employees.
The most important aspect of the Labour Relations Act, however, from the
perspective of persons involved in the management and administration of a
retirement fund, is in the dispute resolution procedures. Where the Labour
Relations Act plays an important role in this regard, is where the dispute is
lodged against the employer and/or the fund on the basis of an “unfair labour
practice”.
The Commission for Conciliation, Mediation and Arbitration (CCMA)

According to the Labour Relations Act any employee has the right to refer any
dispute or unfair labour practice to the CCMA. An unfair labour practice in
terms of the Labour Relations Act includes:
“the unfair conduct of the employer relating to .............. the provision
of benefits to an employee”
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The only formality prescribed is that the employee must send a copy of the
complaint sent to the CCMA, to the employer.
The CCMA will conciliate the matter within a period of 30 days by means of a
mediation procedure, fact finding or by making an advisory arbitration award.
The implications to the employer that cannot be ignored here are the fact
that the employer, in deciding on the benefits to be included in a retirement
fund for its employees:
•

cannot make a unilateral decision on the benefits that are to be
included in the retirement fund;

•

cannot negotiate with any member representatives that have not
been duly elected (or correctly appointed in the case of trade union
representation);

•

must ensure that the benefits included in the retirement fund are fair
and equitable with funds for employees in a similar organisation
within a common industry.

The implications for the member and employer representatives cannot be
overlooked. Once the fund is in place, the management board of the fund will
be seen in its capacity as the representative “employer” within the retirement
fund.
Any unfair labour practices involving fund benefits that are referred to the
CCMA will therefore cite the management board as the employer. Practices
that could constitute unfair labour practices and therefore need to be
addressed while the negotiations for the formation of the fund are underway,
include not only the benefit structure of the fund, but also the:
•

definition of an actuarial reserve;

•

determination of an investment strategy.

There are a large number of unexpected factors that need to be taken into
account, as there are also other areas of the Labour Relations Act that can
have a major impact on the management and administration of a retirement
fund.
Bargaining councils
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Bargaining councils can be established by one or more trade unions and/or
one or more employer organisations, provided they represent at least half of
the employees (in the case of trade unions), or at least half of the employers
in the particular sector of industry in which they operate or in the particular
area in which they are based.
Once a bargaining council has been registered, they are granted wide powers
including the power:
“to establish and administer pension, provident, medical aid schemes
for the benefit of one or more of the parties to the bargaining council or
their members.”
Bargaining councils also have the right to apply to the Minister of Labour for
the extension of a collective agreement to persons who are not a party
thereto (i.e. non-trade union member employees or employers who do not
belong to the employer organisation). In terms of Section 32 of the Labour
Relations Act:
“a bargaining council may ask the minister in writing to extend a
collective agreement ........ to any non-parties to the collective
agreement that are within its registered scope and are identified in the
request, if ..... the majority of the members of both the trade unions
and employer organisations are in favour of such an extension.”
This could have major implications for existing funds where the bargaining
council has set up a retirement fund and now submits a request to the
minister for the extension of a “collective agreement” to include members of
these existing funds.

1.9

BASIC UNDERSTANDING OF FINANCIAL STATEMENTS

1.9.1

Financial statements and retirement funds

A privately administered fund is required to submit audited accounts annually
to the Registrar of Pension Funds in terms of Section 15 of the Pension Funds
Act.
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Section 15 states that:
1.

Every registered fund shall, within six (6) months of the financial year
end, furnish the Registrar with statements relating to its revenue,
expenditure and financial position.

2.

The financial submission to the Registrar must also include:
a)

a copy of any special report by the auditor relating to any of
the activities of the fund during the financial year to which
such documents relate;

b)

a copy of any annual report that the fund may have issued to
its members or shareholders in respect of any of the said
financial year;

c)

a copy of any other statement that the fund may have
presented to its members or shareholders in respect of any of
its activities during such financial year.

3.

If the Registrar is not satisfied he may:
a)

notify the fund concerned of the reason for such rejection;
and

b)

the fund shall be deemed not to have furnished their annual
financial statements and an extension may be granted.

4.

If a fund has been granted the status of an audit-exempt fund, the
Registrar may authorise such a fund to furnish him with the
information as may be prescribed in the regulations for an auditexempt fund and any other documentation that the Registrar may
deem necessary at the time.

While a fund administered by an insurer is usually exempted from the
requirement of submitting scheme accounts to the Registrar of Pension Funds
the administrator will need to produce accounts for the employer and/or
trustees which will be designed to ensure that:

© INSETA– Section 13 10b

41

•

the correct contributions are determinable;

•

the employer is notified of the amounts due in a form which enables
him to check the accuracy of the calculations;

•

the payments are recorded;

•

overdue premiums are clearly visible;

•

members’ current benefits can be ascertained;

•

the value of the fund can be ascertained.

The method of accounting adopted will also depend to some extent on the
costing system used for the particular fund. The form and content of fund
accounts

provided

by

insurers

or

private

fund

administrators

vary

considerably. It is usually furnished on an annual basis but sometimes more
frequently, for example, monthly.
For most of the smaller funds insurers perform an “annual revision” following
receipt of updated pensionable salaries at the fund’s annual review date from
the employer.
The annual revision report will typically reflect the following:
•

contributions due and paid by the members and the employer for the
past year and any resultant over or under-payments;

•

an up-to-date membership list showing each member’s current
benefits and current contribution;

•

the employer's contributions payable - this is usually expressed as a
percentage of payroll and in rand terms as at the review date;

•

details of members whose insured benefits are restricted and any
medical requirements for underwriting;

•

details of benefits paid out during the past year (either totals or
itemised for each member);

•

an investment account showing current total assets as well as inflow
and outflow during the past year and bonuses credited thereto, if
applicable;
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•

any revised premium rates applicable to insured benefits, the current
administration charges and medical free cover limit;

•

in addition, some insurers provide special detailed information on
various matters as may be required.

Apart from the annual reports and statements of a fund, the administrator
must maintain records to ensure that monthly contributions are being
regularly remitted and within the period specified in the Pension Funds Act.
Section 13A of the Pension Funds Act requires that contributions in respect of
a particular month shall be paid over to a fund within seven (7) days
following the end of the month to which they relate, with a detailed
contribution schedule.
The Registrar tries to enforce adherence to it strictly and infringements must
be reported and fines can be imposed.
1.9.2

Accounting and reporting

There are two basic types of financial records kept by an insurance company,
a revenue account and a capital account.
Revenue accounts

A revenue account is a record of all income received by the fund and
expenditure incurred by the fund. The income of a fund is the contributions
paid by members and the employer.
Separate records must be kept of each individual member’s payments so that
the total amount paid by any member can be refunded if he withdraws from
the scheme. This record of member contributions must also reflect any lump
sum transfer contribution brought in by a member from a previous fund and
any additional voluntary contributions that a member may make.
Another item of income is investment income or interest earned on the assets
that the fund has accumulated.
The final item of income is the receipt of insured death and disability benefits
in respect of members who have died or become disabled. This money will be
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received from the insurance company and paid into the fund to finance the
benefits payable to the members or their dependants.
On the expenditure side of the revenue account all payments made by the
fund are reflected. The most numerous payments are benefits paid to
members or their dependants, expenses incurred in the administration of the
scheme and risk premiums paid to the insurer in respect of in-service death
and disability benefits.
The nature of cash outflow in the settlement of benefits is as follows:
Withdrawal benefits - The payment in cash to the member of the

accumulated member contributions together with interest and any other
enhancement provided for in the rules. This money may also be paid to
another pension fund at the instruction of the member, or to a retirement
annuity fund of the member’s choice.
Death benefits - The pension fund would normally transfer the risk of death

benefits to the insurance company in exchange for the payment of a
premium. In the event of a member's death, the insurer will pay the lump
sum insured amount into the pension fund to enable the fund to pay the
benefits to the member’s dependants. Where the benefits are expressed as a
spouses’ and children’s pension, the pension fund may either pay the monthly
amount to the dependants or it may wish to transfer a cash lump sum to an
insurance company in the purchase of an annuity policy.
Disability - Once again, the fund has the option of carrying the risk itself or

transferring it to an insurance company. Disability benefits may be in the
form of a lump sum payable in instalments or a monthly income and
therefore similar comments apply as to death benefits.
Retirement - The outflow of money in the case of retirements will be in two

parts. Firstly, the member has an option to exchange (commute) up to one
third of his pension entitlement for the equivalent cash lump sum. If this
option is exercised then a lump sum will be paid to the member directly out
of the fund. The remaining pension may either be paid to the member each
month directly from the fund or the pension fund may choose to uproot the
purchase price of an annuity policy and pay this lump sum to the insurer. The
insurer will then take on the responsibility of paying the monthly pension to
the member.
Capital accounts
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The capital account of the pension fund reflects the assets of the fund and
shows how they are invested. The typical guaranteed type fund would
normally have two accounts - the main account, which would show the
accumulated net contributions and the second account, which would show the
capital appreciation earned on the invested funds.
In the case of market-related funds the capital accounts would show the
number of units held in each type of fund, the unit value as at the reporting
date and the total market value of the funds.
The total of the capital account brought forward from the previous year would
be increased by the net income appropriated from the revenue account.
Financial control

It is important to include financial controls in a retirement scheme accounting
system. We will examine the need for controls in respect of risk benefit
premiums (that is, death and disability benefits) as well as pension fund
contributions.
Risk benefit premiums
The premium rates for group life insurance and disability benefits are
normally payable monthly in advance to provide cover during that month. It
is common practice, when a scheme commences, to call for a deposit
equivalent to the first month’s premium.
Thereafter, it is important to monitor the payment position carefully. If
premiums are not paid promptly (a 15-day period of grace would normally be
allowed), follow-up action should be taken. If an unpaid premium situation is
allowed to continue the insurer is placed in an invidious position if a claim
occurs. It will be difficult to resist payment, yet the payment of claims is
unsound business practice where premiums have not been paid. In addition,
the insurer suffers a loss of interest on the premiums, which could
accumulate to quite significant sums.
Strictly speaking, if risk benefit premiums remain unpaid beyond a
reasonable period of grace, cover should cease and the employer notified
accordingly.
Particular care should be taken to recover outstanding premiums where the
employer is in danger of liquidation.
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Pension fund contributions

Member contributions to pension schemes are deducted from salaries by
employers. It is imperative that this money, taken in trust, be paid into the
pension fund regularly. It would certainly be most unacceptable for the
employer to use this money for his own purposes in any way.
The financial controls must therefore ensure that member contributions are
accounted for on a regular basis. If it is not possible to do this on a monthly
basis then at the very least once a year the insurer’s records must be
balanced against the employer’s.
Apart from the annual reports and statements of a fund, the administrator
must maintain records to ensure that monthly contributions are being
regularly remitted and within the period specified in the Pension Funds Act.
Section 13A of the Pension Funds Act requires that contributions in respect of
a particular month shall be paid over to a fund within seven (7) days
following the end of the month to which they relate, with a detailed
contribution schedule.
The Registrar tries to enforce adherence to it strictly and infringements must
be reported and fines can be imposed.
The Registrar holds every fund to its promise of benefits as contained in the
rules, at least in respect of service already rendered. Unpaid contributions
would jeopardise this objective and he is likely to take action.
1.9.3

Broad comparison of financial statements to Fund activity

A comparison needs to be made between the outcome of the funds financial
statements, the analysis performed on them and the activity that has been
carried out in the management of the fund.

The outcome of this analysis

should give an indication of the efficacy of the management of the fund and its
record-keeping.
1.9.4
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Assess the reasonability of fund financials
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The outcome of the broad analysis should provide the board with an indication
of the reasonability of the fund statements and give an indication of whether
any further investigation is required.

1.10

DETERMINE THE CLIENT’S NEEDS AND LIMITATIONS

1.10.1

Financial needs analysis

The FAIS Act requires that a representative ensures that disclosures are
communicated to the client, and that the representative needs to obtain a
profile of the company by asking the following questions:
•

Industry of the employer – to establish whether an industrial fund
already exists such as Motor Industry Retirement Fund for the motor
industry or Metal Industry Benefit Fund Administration for the metal
industry;

•

Type of business conducted – to consider the type of risk benefits that
may be required, or could be provided;

•

Geographic region of the employer where most of the employees are
operationally situated;

•

Legal structure of the company – a sole proprietor would not belong to
the fund himself, but can have a fund for his staff, or the legal
structure of the company may pose certain limitations on the type of
fund proposed; and

•

Employment profile of the company – this can include age, gender,
salary and occupation of all the proposed members to the fund

The following questions need to be answered in order to determine the client’s
current retirement fund position:
•

Type of current fund of retirement provision
o

pension, provident, retirement annuity fund

o

umbrella or standalone fund

o

privately administered or insured
-

fee structure

-

audit-exempt or last date of valuation certificate
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o

defined contribution or defined benefit

o

inclusively or exclusively costed in terms of risk benefits and
management fees;

•

Risk benefits
o

Are there any risk benefits offered such as group life or
disability

o

Approved or unapproved

o

Additional benefits in terms of funeral, dread disease, income
protection

o

Terms and conditions of existing cover, such as free cover
limits

o

If there is existing disability income cover, are there any
current disability income claimants? – It is important to
ascertain what the benefits and terms of benefits are for the
proposal to include this section with a new insurer to assume
responsibility for this cover;

•

Investment
o

What is the investment strategy of the fund?

o

Type of investment portfolio?

o

Does the investment offer individual member choice?

o

Who is the current investment or asset manager?

The above lists of questions are not exhaustive in ascertaining a full needs
analysis of a client. These questions may also vary depending on the client’s
profile.

1.11

ANALYSE THE CLIENT’S CURRENT RETIREMENT PROVISION

1.11.1

Legality of fund

Verify the legal status of the fund by requesting copies of the FSB registration
and SARS Approval Certificates of the fund.
It is a legal requirement that these certificates are provided for any Section 14
transfer to take place.
1.11.2
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Rules of the fund
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The rules of the fund are the agreement between the fund and its members.

This document provides detailed information regarding the:
•

eligibility of members;

•

categories of members;

•

normal retirement age – early and/or late retirement and early illhealth retirement may also be stipulated;

•

contribution rates of members and employer;

•

underwriting of risk benefits if any are provided;

•

financial reporting requirements;

•

membership communication and benefit statement processes;

•

whether or not the fund is audit-exempt;

•

management board constitution and nomination process;

•

fiduciary duty of trustees

An analysis of the rules of the fund therefore provides a very detailed
understanding of the current retirement structure the company has.
1.11.3

Policies of the fund

The policies issued to a retirement fund are contracts between the fund and the
underwriters of the investment and risk benefits of the fund.

These policies

can include group life and/or capital disability. These policies are approved in
terms of the Income Tax Act as they underwrite the benefits promised in the
rules of the fund.
1.11.4

Provider and employment contracts

As a pension fund is governed by a Board of Trustees, the expertise and duties
do not necessarily lie with the board to perform all of the required
administrative functions of a fund.

Therefore the Board of Trustees may elect

to contract with other service providers to perform such functions, although the
board remains ultimately responsible.
These services may include:
•

fund administration

•

investment management

•

actuarial services
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•

risk benefit consultation

Insured funds may have all of the above functions included in the departments
of the insurer’s office.
It is always important however to consider the contractual obligations of these
contracts before taking over a fund.

Summary
It is necessary to take cognisance of all the relevant legislative requirements
that pension funds are subject to, so as to ensure that representatives advise
on the holistic approach of a fund, and consider the specific nature of each fund
in terms of its objective and purpose.
Although the information provided highlights specific areas of legislative impact
on retirement funds, it is not intended to be all-inclusive of the impact on every
employer’s need.

Self-Assessment Questions
1.

What is the purpose of the Pension Fund Act?
a)

To regulate all retirement monies

b)

To provide for registration, regulation and dissolution of funds,
protect

members’

rights

and

ensure

minimum

solvency

standards
c)

To monitor how much money people save for retirement

d)

To provide a complaints process for when members feel their
money is being taken from them

2.

How does the Income Tax Act impact on pension funds?
a)

By defining the tax application of the different types of funds,
as well as the taxation of investment for retirement provision

3.

50

b)

By ensuring that funds pay the greatest amount of tax possible

c)

By registering and regulating pension funds

d)

By monitoring how much money people save for retirement

What impact does the Long-term Insurance Act have on pension funds?
a)

It has no impact on pension funds

b)

It guarantees benefits to members of pension funds
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c)

By requiring insurance providers to be registered as insurers in
order to provide services to pension funds

d)

4.

It governs the legislation of all pension funds

What role do investments play in pension funds?
a)

Investments guarantee members a pension provision when
they retire

b)

Investments are only reserved for shareholders of the company

c)

Investments guarantee growth of savings for members

d)

Each pension fund must establish an investment strategy and
policy for the investment portion of members’ monies

5.

What impact does the FAIS legislation have on pension funds?
a)

The FAIS legislation exempts pension funds totally

b)

The FAIS legislation requires pension fund advisors to be
licensed in the various aspects of the pension fund product
categories

c)

The FAIS legislation only has an impact on pension fund
administration

d)

The FAIS legislation requires that only the advice of the benefit
structure of a pension fund be regulated

6.

The factors that determine the structures of pension funds are as
follows:
a)

Pension or provident; umbrella or stand-alone and privately
administered or insured

7.

b)

Age profile of members; size and financial value of funds

c)

The amount of money to be invested from the fund

d)

FSB and SARS Registration as well as the rules

How does the FICA legislation apply to pension funds?
a)

FICA requires that all members’ identities and credentials are
confirmed

b)

FICA does not apply to pension funds

c)

FICA requires advisors to be competent by qualification

d)

FICA requires that pension funds ensure that benefits are paid
to into a bank account which is in the name of the member

8.

What is meant by the promise to the employee as contained in the
Labour Relations Act?
a)

That every employer must provide a pension fund for their staff
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b)

That every employee has a right to choose his association and
be represented in negotiations

c)

That irrespective of the nature of employment, every employee
must pay into the pension fund

d)

That every employee is eligible and entitled to retirement
provision

9.

What financial reporting requirements exist for pension funds?
a)

All funds must submit annual financials to the FSB

b)

Only audit exempt funds need to submit annual financials to
the FSB

c)

Privately Administered funds are required to submit audited
accounts annually to the FSB

d)

All funds must submit annual financials to SARS

Self-Assessment Answers
1.

What is the purpose of the Pension Fund Act?
a)

To regulate all retirement monies

b)

To provide for registration, regulation and dissolution of funds,
protect

members’

rights

and

ensure

minimum

solvency

standards

c)

To monitor how much money people save for retirement

d)

To provide a complaints process for when members feel their
money is being taken from them

2.

How does the Income Tax Act impact on pension funds?
a)

By defining the tax application of the different types of funds,
as well as the taxation of investment for retirement provision

3.

b)

By ensuring that funds pay the greatest amount of tax possible

c)

By registering and regulating pension funds

d)

By monitoring how much money people save for retirement

What impact does the Long-term Insurance Act have on pension funds?
a)

It has no impact on pension funds

b)

It guarantees benefits to members of pension funds

c)

By requiring insurance providers to be registered as insurers in
order to provide services to pension funds

d)
4.
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It governs the legislation of all pension funds

What role do investments play in pension funds?
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a)

Investments guarantee members a pension provision when
they retire

b)

Investments are only reserved for shareholders of the company

c)

Investments guarantee growth of savings for members

d)

Each pension fund must establish an investment strategy and
policy for the investment portion of members’ monies

5.

What impact does the FAIS legislation have on pension funds?
a)

The FAIS legislation exempts pension funds totally

b)

The FAIS legislation requires pension fund advisors to be
licensed in the various aspects of the pension fund product
categories

c)

The FAIS legislation only has an impact on pension fund
administration

d)

The FAIS legislation requires that only the advice of the benefit
structure of a pension fund be regulated

6.

The factors that determine the structures of pension funds are as
follows:
a)

Pension or provident; umbrella or stand-alone and privately
administered or insured

7.

b)

Age profile of members; size and financial value of funds

c)

The amount of money to be invested from the fund

d)

FSB and SARS Registration as well as the rules

How does the FICA legislation apply to pension funds?
a)

FICA requires that all members’ identities and credentials are
confirmed

b)

FICA does not apply to pension funds

c)

FICA requires advisors to be competent by qualification

d)

FICA requires that pension funds ensure that benefits are paid
to into a bank account which is in the name of the member

8.

What is meant by the promise to the employee as contained in the
Labour Relations Act?
a)

That every employer must provide a pension fund for their staff

b)

That every employee has a right to choose his association and
be represented in negotiations

c)

That irrespective of the nature of employment, every employee
must pay into the pension fund

d)

That every employee is eligible and entitled to retirement
provision
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9.

What financial reporting requirements exist for pension funds?
a)

All funds must submit annual financials to the FSB

b)

Only audit exempt funds need to submit annual financials to
the FSB

c)

Privately Administered funds are required to submit audited
accounts annually to the FSB

d)
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All funds must submit annual financials to SARS
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Chapter

2
Formulate a proposal
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Know and understand employee benefit industry trends
Know types of products and service providers
Know and understand FAIS Legislation as it relates to disclosures
Understand retirement and risk benefit structures

SKILLS CRITERIA
Research industry trends
Obtain and interpret quotations
Record-keeping of quotations requested and quotations received
Align proposal to client’s needs
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Purpose
This chapter provides an outline of industry trends and additional benefits that
may be added to a pension fund as approved or unapproved benefits. These are
benefits that a benefit consultant should consider in formulating a proposal for a
client.

2.1

KNOW AND UNDERSTAND EMPLOYEE BENEFIT INDUSTRY
TRENDS

2.1.1

Research industry trends

No employee benefit program will be of any value to the employer, or the
employees it is meant to benefit, unless it has been designed correctly. For
this reason it is, therefore, vitally important that the person recommending
the structure of the benefit program is well-informed and fully up-to-date
with all the latest aspects of benefit design.
Background

The possible consequences of the advice received by an employer and its
employees are tremendous. The inclusion of retirement and other employee
benefits must be considered as a part of the remuneration packages of
employees for the following reasons:
•

The State cannot afford worthwhile social benefits for all South
Africans. Employees therefore look to their employers to assist them
with financial support in their times of need;

•

Many of the less sophisticated employees do not understand the need
to provide for sickness, disability, death and retirement. On the other
hand the more sophisticated employees have come to expect benefits
catering for these contingencies as a right with their employment
contracts;

•

The cost and availability of insurance and retirement plans are often
better if they are arranged collectively for a group of people;
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•

Current and prospective employees would most likely see the
employer with the best group retirement and other employee benefits
as the employer of choice.

Notwithstanding this, there is a suggestion that a trend is developing towards
employers abandoning what is sometimes seen as a paternalistic approach in
forcing retirement savings on employees, in favour of a total cost to company
package, leaving the individual staff member to decide how to take the
benefits.
It is unlikely that a common set of benefits designed as a single package
would be ideal for all. The needs of the employees, and the restricted
resources of the employer, means a uniquely suitable set of benefits ought to
be developed for every employer organisation. Even within the same
employer organisation there could be widely divergent needs among different
categories of employees.
As a result, the design of an appropriate and affordable set of benefits is a
progress

involving

lengthy

negotiations

between

the

employer

and

representatives of the employees, skilfully advised by a benefits consultant.
Employer concerns

Employers, in the main, are profit-orientated individuals or organisations.
They aim to earn profits through their particular line of business so as to
provide a return on the capital of their shareholders. Profits are also essential
for the financing of the continuation or expansion of the business.
Running a business needs people who need to perform the many functions
that make the business work, and so an employer must recruit and retain
employees. To do so the employer must provide competitive remuneration
packages. However, if he spends too much in this area the business itself
may not be profitable, and if the business does not survive, the employees
may end up being the biggest long-term losers of all.
In assessing the cash, perks and employee benefit requirements of his staff
the employer therefore needs to consider:
•

the salaries, perks and employee benefit arrangements offered by his
competitors in the employee market;
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Employee needs

In the previous section we highlighted the concerns that an employer will
need to take into consideration if he wishes to recruit and retain a high
quality workforce.
A constant was the need to consider the wants and needs of the employee
and, unless these are identified correctly, no employee benefit program is
going to meet the expectations of the employer as a recruitment and
retention tool. The employee needs that are to be identified include
immediate, short, medium, and long-term needs.
Both employer and union perceptions of worker needs may be based on or
influenced by preconceived ideas, prejudices, political and ideological
considerations, and therefore should not be accepted without question.
Establishing real and perceived employee needs may require some form of
data gathering. This could be from an independent source or from amongst
existing employees.
Factors influencing real needs

The needs of every category of employee are very dependent on factors such
as the:
•

levels of skills needed for the job;

•

educational levels that an employee is expected to have;

•

socio-economic levels from within which the employees are recruited;

•

security of employment provided by the type of occupation;

•

ethnic or cultural background of the majority of the workforce;

•

location of the workplace, whether it is an urban or rural setting;

•

occupational hazards associated with the particular job or industry;

•

financial circumstances of the individual employees; and

•

nature of the work, such as the demands it makes on the employees.

Most employee benefit arrangements provide benefits based on categories
rather than on an individual basis. This is often for ease of equity,
administration, and to comply with regulatory requirements.
However, it must not be forgotten that benefits are payable to individual
employees or their nominees, and that these individuals will have widely
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varying needs. These needs depend on how the factors mentioned above
affect the individual.
There are other factors, such as ongoing expenses, outstanding debt, and
especially the employee’s age and number of dependants, that must not be
ignored.
Another factor that must not be ignored is whether employee needs are not
already met, or about to be met, by other plans. Examples of these would be
industry-specific programs set up in terms of labour legislation or benefits
provided by a trade union to its members.
Real and perceived needs

There may be a wide gap between the real and perceived needs of the
employee. This often results from false impressions created by social and
environmental circumstances, and which are made worse by poor numeric
and literacy skills.
While an employee benefit programme aims to meet real needs it would be a
serious mistake not to take the perceived needs and wants of the employees
into account if members are to accept the fund. The perceived needs and
wants of an employee group will be influenced by their views of the factors
mentioned in the previous section, and of their belief and value system.
Here are two examples of how the needs and perceptions of different groups
can vary.
•

Many South Africans are poorly skilled and educated as a result of
past inequalities. This has resulted in a large unemployment problem
and,

where

these

people

are

employed,

low-skilled,

manual

employment opportunities. These people have needs of an immediate
nature, such as food, clothing or housing.
Those that do manage to find work know that their jobs are often
only temporary or seasonal and have concerns about retrenchment,
redundancy, or even dismissal. As their work is usually of a manual
nature they are also in fear of losing the ability to continue working,
either due to illness, injury or advanced age.
These concerns obscure the need for retirement provision, which
therefore becomes a factor only when retirement is imminent.
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•

Traditionally, white-collar workers have felt much more secure in
their jobs and therefore have been much more open to the need to
make timeous provision for their retirement and other possible
eventualities.
In the changing South Africa of today the security of this group is,
however, also under threat and many are being forced to seek some
immediate benefits at the expense of future options simply to enable
them to keep to their previous standards of living.

Because individual needs, both real and perceived, therefore vary so greatly,
a decision needs to be made as to the level of benefits that should be aimed
at in a fund.
There are a number of options:
•

Meeting the lowest level of need, thus putting the onus on the
employees to top up to the required level by means of individual
provision; or

•

Meeting the highest level of need so that all have adequate provision,
and so ending up with a situation in which many have far more than
is needed; or

•

Somewhere between the two, such as using a “middle of the road”
approach.

The level of benefits to be provided must take into account the ability of both
the employer and the employee to pay for them. It must also be realised that
needs and perceptions change over the years, and so what is adequate or
balanced now may not be so in the future.

2.2

UNDERSTAND RETIREMENT AND RISK BENEFIT STRUCTURES

An overview of the basic principles of benefit design

There are certain basic principles that are applicable in any benefit design
situation. Unfortunately they are seldom easy to apply since in any given
situation the principles will sometimes reinforce one another, while in other
circumstances they will conflict.
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As a result, there is seldom a right or wrong answer to a given situation, and
the competent benefit consultant would therefore point out both sides of the
argument before making a logical recommendation that is based on his
understanding of the facts.
Needs

Benefits are intended to provide for different occurrences during a member’s
association with a particular group. Therefore these benefits should be
designed to meet the actual needs of the member, or his dependants, at the
time of these different occurrences.
Benefits should also allow for the changing needs of the members over time,
and for the different needs of different categories of members. Meeting all
these options as accurately as possible could involve a great deal of
complexity, and additional administrative costs.
Value for money

It is important that the available financial resources are used efficiently. The
funders of an employee benefit programme will have limited funds that can
be allocated and these should be used to meet real needs.
As an example - a common death benefit consisting simply of a lump sum of
two times annual salary is not efficient. While this may be more than enough
for the “single” member, it may be far too little to meet the needs of a
“breadwinner”. “Value for money” ties up with the needs principle, in setting
up the benefits the negotiators will be concerned to ensure that the benefits
are appropriate.
Fairness (equity)

Fair treatment of employees is fundamental to good labour relations and the
successful operation of a business. Equity within an employee benefit
programme is one aspect of this and is enforced by legislation such as the
Employment Equity Act of 1998 (Act no. 55 of 1998).
Equity does not necessarily mean that all members must be treated
identically, but that they should be dealt with fairly and in accordance with
their circumstances.

For example, many retirement funds have to change

their benefits so that any discrimination based on the gender of a member is
eliminated.
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Simplicity

Simplicity and uniformity of benefit design eases administration procedures
and can reduce costs. Trends in the marketplace cannot be ignored and
should be taken into account when a benefit structure is being designed.
Adaptability

It is important to look as far ahead as is possible so that any benefit design
done now does not limit adaptation in the future.
Examples of items to be taken into account include:
•

changes in the legislative environment, for example, amendments to
the Pension Funds or Labour Relations Acts;

•

changes in the tax structure which may destroy a plan that simply
relies on its tax savings to make it attractive to members;

•

changes in the socio-political environment, for example: increased
state benefits, compulsory retirement provision;

•

the impact of HIV/AIDS on benefit structures as the incidence of the
disease continues to increase;

•

renegotiation of employee and employer contribution rates;

•

developments in the employer’s situation, for example, mergers and
acquisitions, effects of changes in the economic or political situation,
or simply going out of business; or

•

the changing needs and perceptions of members.

2.2.1

Types of risk products

In proposing a new pension fund to a client there are risk benefits that can be
added to a pension fund structure. These are:
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•

Group Life Assurance

•

Capital Disability

•

Income Protection Benefits

•

Dread-disease and

•

Funeral Cover

Proof-free death and disability cover

Another condition set by SARS for the approval of a retirement fund is that all
new employees joining the employer after the fund has been registered must
join the retirement fund as a condition of employment. Because membership
of an employer retirement fund is compulsory, insurers know that there is
little or no chance of only the employees with impaired health joining the
fund and thereby selecting against it.
Therefore the insurer will waive the requirement for medical evidence on any
group life and/or disability cover included with the retirement fund up to a
certain maximum amount of cover. This is called a “free-cover limit,” and the
maximum level increases as the number of members of the fund grows.
An extension of this benefit is that, where there is group life and/or disability
cover included with the retirement fund, the member may take out individual
death and/or disability cover on retirement without having to provide proof of
good health to the limit of the cover previously enjoyed with the retirement
fund.
Benefits on death (group life assurance)

The employer generally accepts the responsibility to make provision for a
reasonable benefit on the death of a member while still in service.
Another feature of death benefits, which is contrary to the norm expected of
any benefit related to a retirement fund, is that the need for the benefit
normally decreases with advancing age. For example, any children will
probably have left home and no longer have to be maintained. However,
there will probably still be a need for some death benefit even after
retirement and some schemes cater for this eventuality.
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Death benefits payable before retirement, come in two different forms:
•

A benefit that is paid for as a part of the integral costs of retirement
benefits within the fund and which forms a part of the overall benefits
from the fund; or

•

A separate group life insurance benefit that is underwritten by an
insurer. Group life insurance can be either:
o

approved, in which case the cost of the contributions is seen as
a part of the retirement benefit premium and is tax-deductible;
or

o

unapproved, in which case premiums are paid separately and
are not tax-deductible. The benefits from an unapproved group
life scheme are tax-free when paid to the dependants of the
deceased member of the fund.

Under both of these two arrangements, the death benefit may be either in
addition to the built up retirement savings or it may be reduced as the
savings accumulate so as to provide for a fixed amount on death.
Employers, who usually bear the cost of providing death and other ancillary
benefits, will want to negotiate the level of benefits that are to be provided to
the members of the fund. These negotiations are normally undertaken at the
time that the fund is created and are then written into the rules.
There is, however, no reason why the benefits cannot be renegotiated at
some later stage and the rules revised. During the negotiating process there
will have to be agreement reached on a number of critical factors that can
have a large impact on the ultimate cost of providing the benefits.
Minimum service
A waiting period may be imposed before a new employee may join the
retirement fund, such as three (3) months. It is, however, advisable (if
possible) to cover employees for death benefits as soon as they start work.
This is because no withdrawal payments are involved and it does not create
the normal administration problems that a heavy turnover of staff causes in
the initial stages of employment.
Employee category
It sometimes happens within a fund that special groups of employees are
considered to warrant different benefits at retirement. When death benefits
are considered from a needs point of view, it is also important to recognise

64

© INSETA– Section 13 10b

the distinction between breadwinners and non-breadwinners. Recent trends
have seen the removal of many differential benefits as a result of the South
African constitution’s provision of “equality for all” and stringent nondiscrimination.
Death-in-service benefits

On the death of a member while still in the service of the employer his
membership of the retirement fund will cease. Any retirement benefit that
has accumulated towards the late member’s retirement will have to be paid
out.
It is the duty of the trustees to decide to whom the benefit is to be paid and
to instruct the administrator to make the payment. The trustee’s decision will
be dictated by Section 37C of the Pension Funds Act.
Where a group life benefit is included with the fund, whether it be insured or
not and whether it be approved or unapproved, there are certain factors that
must be considered when negotiating the benefit to be made available to
members of the fund. Before deciding on the amount of the death benefit,
the following points must be taken into account.
Salary

Salary mainly determines a person’s standard of living and everything else is
related thereto. It is not enough to tell a person that his death benefit linked
to the retirement fund is the equivalent of twice his annual salary.
In modern negotiations regarding remuneration packages the “salary”
actually received by the individual could end up being a small portion of the
overall package. The rules of the fund applicable to the death benefit
therefore need to define what the “salary” considered for the multiplication
factor really is. This is then defined as the Risk Salary.
Elements that could substantially increase the value of the death benefit, if
included as part of “salary”, include:
•

any “thirteenth” cheque;

•

travel allowances; and/or

•

housing subsidies.
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Years of service

Death benefits are based on a “multiple of final salary”. The multiple to be
used must also be defined in the rules. It is not uncommon for the multiple to
differ for different categories of employees.
Underwriting group life insurance

A formula for the free cover limit is applied which is dependent on the
average cover and the number of members. This can be a determining factor
of which insurer to place the risk benefit with.
At work certificate

In order to obtain the benefit of a free cover limit it is necessary for the
management board of the fund to provide the life insurer with a certificate
stating that every member of the group to be covered in terms of the scheme
was actively at work on the date of the commencement of the fund and had
been so on every day during the preceding month.
Those employees who do not comply with this requirement will need to be
given individual consideration before they are accepted onto the fund. This
could be in the form of deferring cover until a member had been actively at
work for a continuous period of one (1) month. Another option is to look at
the medical details of the person concerned.
Exclusions

Practice is to accept all eligible employees in active employment at the
inception of the fund as insured lives under the fund. However, in order to
limit the exposure, and to protect the insurer, and the fund, against antiselection, a “pre-existing conditions” clause is normally applied.
Typically it would state that all claims within, for example, 12 months after
inception of the fund which relate to medical conditions, which prevailed
during the 12 months before the inception of the scheme, will not be
admitted. Employees who are not actively at work on the inception date of
the fund, such as those that are on sick-leave, will normally also only be
accepted as an insured life after having completed one (1) full month of
service without any absenteeism. The exclusion clause may also apply to new
members joining the scheme.
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When a large scheme is transferred from one insurer to another this “preexisting condition” clause is often waived by the new insurer.
Other exclusions applicable to group life insurance funds may be:
•

members injured or who die while not actively at work or on the way
to or from work; and

•

unrest-related claims, for benefits other than on death.

Other Death-In-Service Benefits

It is not unusual that a fund has other benefits linked to it that will pay to the
dependants and/or estate of the deceased to alleviate any income or liquidity
shortfalls that may occur. A number of these are discussed in this section. It
is only the rules of the fund that will indicate the true scope of any additional
benefits linked to the fund and these rules must therefore be constantly
referred to.
Funeral benefits

A fixed monetary capital sum benefit payable to cover funeral and associated
expenses upon the death of the member or a member of his immediate
family, which may sometimes include his parents and in-laws, can be
provided for. This can be either by means of a separate group life insurance
policy or individual assistance insurance policies.
Surviving spouse’s and children’s pensions

Certain funds make provision for additional benefits that are paid to the
surviving spouse and/or child(ren) or orphan(s) of a deceased member.
These benefits are usually purchased as ancillary benefits by the retirement
fund from an insurer, due to the fact that the costs of potential claims could
be a severe strain on the fund’s resources. The member’s retirement fund
value would also be available to the dependants of the deceased member.
In the explanation of the benefits payable to a surviving spouse or the
child(ren) or orphan(s) of a deceased member it is assumed that the benefits
have been purchased from an insurer. It is usual for any surviving spouse’s,
dependant(s), or orphan(s) benefit to be based on a percentage of the salary
earned by the deceased member at the date of his death.
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It must be clearly understood that these are merely illustrative examples and
may vary from fund to fund or from insurer to insurer.
Examples:
Surviving spouse’s benefit

50% of the salary earned by the member at the time of his death. This
benefit is payable to the surviving spouse for the rest of their life.
Minor children’s benefit

Where there is a surviving spouse, the benefit payable to minor children is
usually determined as being 10% of the salary earned by the member at the
time of his death. This benefit is normally also restricted to a maximum of
three (3) children and falls away at the child's 18th or 21st birthday.
Orphan’s benefit

25% of the salary earned by the member at the time of his death. This
benefit is normally restricted to a maximum of three (3) children and falls
away at the child's 18th or 21st birthday.
Benefits on disability

Every employee has a fear that he will, sooner or later, suffer from some sort
of disabling injury or illness that will result in him no longer being able to
work. This disability can be temporary or permanent.
Where the employee is however unable to perform his duties as a result of an
injury or illness, the employer would wish to provide as much financial
support as possible. While most employers are prepared to pay a disabled
employee his salary for an additional three (3) to six (6) months, however,
an employer cannot be expected to maintain an employee who is disabled,
for an indefinite period. Most employers therefore arrange for some form of
disability cover that is usually linked to the pension fund.
Disability cover can be either for temporary or permanent disablement before
retirement. It is also possible that the nature of the disability is not total but
partial disability, with the result that the employee may be able to perform
his duties, or some other job, on a part-time or restricted basis.
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As it is usual that the employer pays the premiums for disability benefits, the
employer will be allowed to claim the premiums for linked permanent
disability benefits as a deduction.
Unfortunately the Registrar of Pension Funds does not allow for the payment
of temporary disability benefits by retirement funds. However, permanent
disability benefits can form a part of an approved pension fund.
In the same way that a death benefit can be provided as an underwritten
option from an insurer, so too can disability benefits be provided in this way.
One advantage of using an underwritten benefit is that, as an added service
normally provided by the re-insurers of permanent health insurance,
disability risk management can be provided to the employer wishing to
provide this benefit to its employees. Not only can this lead to a substantial
reduction in premium rates, but it also ensures that the employer’s disability
policy is in line with the requirements of the Labour Relations Act.
In providing disability risk management services the re-insurer assists in the
following ways:
•

The employer who is interested in providing the benefit to his
employees is offered the services of an occupational therapist who
will assess his premises in the light of potential health and safety
hazards;

•

The member who is receiving a disability income is offered the
services of an occupational therapist in order that he may, once
again, become a functional and active member of society;

•

Where there is a suspicion that a member who is in receipt of a
disability income is malingering, the service will provide experienced
investigators who will be able to monitor the member and establish
whether this is the case or not.

It must be noted that capital sum benefits are not available for temporary or
partial disability. Where a fund does include a group disability benefit that
pays a lump sum to the member in the event of his permanent disablement
the lump sum is normally a multiple of the member’s annual income.
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Benefits payable on temporary disability

These are the benefits typically offered under disability income insurance
schemes or unapproved group disability schemes reinsuring under insurance
schemes. Whilst these are commonly known as permanent health insurance
schemes, this is in fact a misnomer, as benefits are also paid if the member’s
disability is of a temporary nature.
The benefit is generally a percentage of the member’s earnings prior to
disability. If the benefit is underwritten by an insurer, as is usually the case,
the benefit will be limited to an amount recommended by the Association of
Saving and Investments of South Africa (ASISA) in its code of good practice
on disability insurance.
In terms of the ASISA recommendations on the limitations of disability
insurance, the benefit allowed would typically be 75% of the employee’s
salary immediately before disablement, although up to 100% may be allowed
for the first two (2) years of disablement where it is thought that this would,
for example, increase the chances of recovery or help the person to adapt to
changed circumstances, and would then reduce thereafter.
A waiting period applies which requires that the member must be disabled for
a certain minimum period of time before the payment of the benefit
commences. The waiting period is usually linked to the period that the
employer is prepared to continue the payment of the disabled employee’s
salary and may be anything from three (3) months to two (2) years.
The rules of the fund in terms of which the benefit is provided must clearly
state who determines whether or not the member qualifies for the disability
benefits. It can be the insurer, the management board, or even a body of
medical practitioners. The benefit ceases upon the first of recovery, death or
normal retirement date.
The exact definition of disability to be eligible for benefits is crucial. It is usual
that the decision on a member’s disability is linked to his ability to perform
his own or a similar occupation.
In addition to providing for total disability, disability income insurance policies
often provide for partial disabilities and partial recoveries, in which case
proportionate benefits may be payable. Where a member is partially disabled
it could be argued that it is unfair not to pay any benefits. On the other hand,
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paying full benefits where the member is still able to earn a “partial” income
would be excessive.
Successive periods of disability resulting from the same cause and which are
separated by not more than six (6) months, are usually considered to be
continuous claims and hence the member need not observe a further waiting
period.
Waiver of premiums (or contributions) during disability

Retirement and benefit fund contributions, as well as group life insurance
premiums, and in some cases medical aid premiums, where these are being
paid by the employer, may be waived during disability in order to keep these
benefits intact.
Death benefit during disability

It is important to keep death benefits during disability effective in order not
to

leave

the

member’s

dependants

destitute

should

he

die

during

disablement. For this purpose the rules describing the death and disability
benefits should be clear on the salary and salary increases to be used for
purposes of the death cover.
Particular care must be exercised if a scheme is transferred from one insurer
to another, because under the new insurance policy the “actively at work”
and pre-existing conditions may cancel death cover to members who are
disabled on the date of transfer.
Benefits payable on permanent disability

There is no apparent difference in the terms and conditions imposed on a
permanent

health

insurance

benefit

that

pays

on

temporary

and/or

permanent disability and one that pays on permanent disablement only other
than this obvious fact.
The important difference, however, is that a permanent health insurance
benefit that pays on permanent disability can only be approved and linked to
a retirement fund. Where the income benefits are based on permanent
disability only and thus linked to a retirement scheme the benefits are
payable either for life or until normal retirement date, at which stage the
normal retirement benefits become due. The rules of the retirement fund
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must provide for the extent to which salary increases are deemed to have
occurred for pension purposes.
Where the disabled member is to retire at normal retirement age the normal
contributions to the retirement scheme will be deducted from his “salary.” At
normal retirement date the member now retires as he has worked up to this
date as a normal member.
Group dread disease benefits

Dread disease is linked to, and dependent on, the occurrence of diseases as
defined in the policy wording. A large number of employers link dread disease
benefits to the retirement funds set up for their employees. Due to the fact
that most of the dread diseases covered are, by their nature, temporary in
duration, the inclusion of the benefit as an additional benefit for the members
of a retirement fund is treated as a separate unapproved fund.
Each dread disease is defined by the insurer offering the benefit, and it
should be noted that not all definitions are alike and usually differ from
insurer to insurer.
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STANDARD WORDING

As from 2010, offices are expected to apply the standardised impairment
wording agreed via ASISA in 2009, as summarised in the original public
release below.
“In the interests of a better informed public and to assist consumers in the
selection of critical illness/dread disease/trauma benefits, the member offices
of ASISA have agreed to introduce a standardised form of disclosure as from
1 September 2009. The disclosure grid will require insurers to indicate what
percentage of the full insurance cover will be paid out for four different
conditions – heart attack, cancer, stroke and coronary artery by-pass graft,
which are said to make up some 70 to 90% of all critical illness claims. The
grid will reflect the percentage payment for each of the four conditions across
four different levels of severity as indicated in the standardised definitions,
which will be accompanied by a “lay person’s” definition to assist in
understanding the more comprehensive medical definition.
Companies that indicate a specified percentage benefit for any of these
conditions (greater than 0%) will have to comply with ASISA‘s standard
definitions at claim stage, irrespective of the definition of the condition in the
policy wording.
The main outcome of this should be more consistency in decisions taken by
insurers on claims payments, by reducing the potential conflict between
policy wordings and the various definitions of conditions that are use by the
medical profession. It will also be of great assistance to the intermediary in
evaluating the different products and in ensuring that clients have a better
understanding of the cover that they enjoy.
It should be noted that this does not mean that critical illness products will
not differ from one insurer to the next, in that they could still offer cover for
different diseases, different percentages for the various conditions, the
number of payouts that can be made for one client and the rates that apply,
while one cannot ignore the claims payments history/experience of different
insurers.
The use of the grid was introduced in two phases – the first being the use of
the grid in all relevant marketing material and websites (by 1 September
2009) and the second being inclusion in policy quotes and contracts (by 1
April 2010).

© INSETA– Section 13 10b

73

The application will include individual and group products offering critical
illness cover, acceleration of life cover on diagnosis of a critical illness and
premium waiver or mortgage protection on diagnosis of a critical illness
should they contain any of the four critical diseases mentioned above. It will
not apply to functional impairment, capital disability or limited cover products
(such as one offering breast cancer only).”
Personal accident cover

Personal accident cover offered by life insurers on a group basis provides for
an additional death benefit if death is the result of an accident. It could in
addition also provide for a scale of specified percentages of the sum insured
payable for specific disablements following an accident. This scale is
sometimes referred to as the continental scale.
Short-term insurers also provide these benefits as a stated benefits policy,
but it needs to be noted that in this instance the death benefits will only be
paid if death is the result of an accident.
Capital disability

This benefit is usually treated as an acceleration of a portion of, or all of, the
group life benefit linked to a retirement fund and is normally defined as a
multiple of salary. A reinstatement of the death benefits if the member
survives for at least a certain period, for example, 30 days, may be
applicable.
Underwriting of group capital disability

The underwriting requirements will usually follow those applicable to group
life benefits. Care should, however, be taken to assess the nature of the
occupation or activities engaged in, especially if these could lead to a greater
than normal risk of sickness or accident. Previous general experience is even
more important in the case of disability benefits.
Where an option is included, such as to continue the cover on leaving the
group, this may need to be taken into account and the underwriting
considerations would accordingly need to be more stringent.
Cover under group disability contracts expires at a stated age, usually 60 or
65. In view of the considerably larger risk of disability at advanced ages, a
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limitation is often imposed, such as: during the last five (5) years of
membership of the fund before retirement age, cover will reduce by 20% per
annum. In the case of groups engaged in manual work, the expiry age will
often be limited to age 60 or even age 55, and the reducing scale of cover in
the last five (5) years will also be imposed.
The ASISA code of good practice for disability insurance

ASISA has issued a recommended code of good practice for disability
insurance and has requested that all member offices of the ASISA abide by
these recommendations. While most member offices of the ASISA do abide
by the recommended code of good practice, this code is not an enforced code
of practice but simply provides guidelines for best practice. As mentioned
before, the code does not directly apply to group polices but it can be seen as
a good guideline.
Of some importance are the recommended maximum benefits that are to be
provided by the member offices of the ASISA to an individual disability
claimant on a combination of all his insurance policies with member offices of
the ASISA. Group benefits underwritten by member offices of the ASISA are
also included in the determination of the maximum benefit allowed.
The recommendations for the maximum benefits that should be paid to a
person who is disabled and entitled to disability benefits from an ASISA
member office have been updated.
The current recommendations are that no more than 75% of monthly
earnings should be paid in total. Earnings are those earned by the claimant
on the date that disability occurred.
The following factors are to be used to convert a monthly benefit to its
equivalent lump sum:
age at entry up to and including age 50

= 120

over age 50, and up to and including age

= 100

55
over age 55

= 100 reduce by 10 for each
year over 55.
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Note that the current approach is quite flexible. For example, there is space
for a distinction between resources for adjustment/recuperation and those for
pure income replacement. Allowance may also be made for a full 100%
benefit in the first year of disablement where this is thought to contribute to
possible recovery.
Unapproved funds

Only a registered fund may provide retirement benefits and therefore a fund
that includes ancillary benefits as part of the package will be bound by the
legislative restrictions imposed for a fund to be approved. For example, no
approved benefit is permitted to pay a disability benefit unless it is of a
permanent nature.
Should an employer, therefore, wish to offer benefits that fall beyond the
scope of the limitations, he will have to consider an unapproved fund. While
only an approved fund may provide retirement benefits, an unapproved fund
may be established to provide a lump sum payment on death or total and
permanent disability.
Accident death benefits, spouse’s death benefits and funeral benefits may
also be included as benefits of an unapproved fund. Such a fund may also be
established to provide salary continuance or temporary or permanent
disability income benefits. The most common use of an unapproved scheme
is for a group life insurance scheme, as the Commissioner decided to no
longer approve any pure group life insurance scheme that commenced after 1
July 1986. While the contributions made to an unapproved scheme may
therefore not be tax-deductible the proceeds of such a fund will be tax-free.
The pure group life insurance fund offers only risk benefits, which means that
it does not significantly build up funds, as is the case with the accumulation
due to advance funding for the conventional retirement fund.
The typical group life insurance fund offers “lump sum death in service
benefits” and may, as riders or extra benefits to the fund, also offer lump
sum benefits, being an acceleration of the death benefit, on total and
permanent disability of a member in service, accident benefits, dread disease
benefits and hospital cash benefits.
Death and disability benefits on a spouse’s life are also available. Insurability
options are further benefits that can be included.
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It is possible that a retirement fund may offer similar risk benefits. However,
as has been mentioned earlier, legislative and taxation requirements lead to
a limitation of certain death and disability benefits within a retirement fund
and hence an employer may provide additional benefits in a group life
insurance scheme as a “value-added” supplement to the benefits of the
retirement fund.
Taxation Of insured benefit premiums and payment

All lump sums accruing to the member on or after 1 March 2009 will be
aggregated for the purpose of determining tax-free and taxable amounts.
Approved

Unapproved

Employee:

Employee:

•

•

No tax relief

No tax relief

Employer:

Employer:

•

•

Treated as

Employee pays fringe

employer

benefit tax on

Tax treatment of

contributions as

premiums paid as per

premiums for risk

per Section 11(l)

the 7th Schedule of

benefits

Income Tax Act;
•

Employer may claim
deductions as an
operational expense in
terms of Section 11(a)
of the Income Tax Act

Tax treatment of

Treated as benefits paid

Lump sum payments are tax-

benefit payments

by a pension or provident

free

fund
2.2.2

Obtain and interpret quotations

The basis of obtaining quotes would be to first determine whether the fund is
going to be insured or privately administered.
When a fund is insured, quotes will be requested from insurers on all or certain
services to the fund.
Privately administered funds would request quotes for the risk benefits from
insurers. The administration fee will then be proposed by the administrators.

© INSETA– Section 13 10b

77

This quote request needs to include:
•

type of fund;

•

umbrella or standalone;

•

inclusive or exclusively costed;

•

employer and employee contribution levels;

•

normal retirement age;

•

risk benefits required – group life and/or disability; and

•

additional benefits – dread disease, funeral, disability income protection.

2.2.3

Compile the proposal for the client

It is essential that a comparative report be presented to the client.

This

report should include:
•

executive summary;

•

background to the reason for the proposal being presented;

•

a comparison between the existing benefits the client may have, if
any, and the new proposed plan. Due regard must be given to the
implications of the following;

•

o

Retirement benefits;

o

Risk benefits;

o

Administration issues and costs; and

o

Investment administration and costs

summary of recommendations proposed.

It is imperative that the proposed report written ensures that all the needs
identified in the financial needs analysis are addressed.
2.2.4

Record-keeping

It is imperative to ensure that all records are kept as per the regulatory
requirements of the:
•

financial needs analysis done;

•

disclosures made;

•

quotes received and analysed; and

•

recommendations made.
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Summary
Although there are many different additional benefits that can be added to a
pension fund, a benefit consultant must always carefully consider the client’s
profile and needs.
This should be done in line with the industry trends of benefit structures as well
as the differing products offered by service providers in the formulation of a
recommendation.

Self-Assessment Questions
1.

2.

3.

What factors influence employee benefit industry trends?
a)

How wise people have become with retirement savings

b)

Employer concerns and employee needs

c)

The size of investment and commission people can earn

d)

How much benefit one can add, irrespective of the cost

Risk products that can be added to a pension fund include:
a)

Death and disability benefits

b)

Credit risk cover

c)

Credit shortfall cover

d)

House owners cover

How do retirement and risk benefit structures differ between funds?
a)

By having separate policies for each risk

b)

By having the service providers of the risk benefits

c)

By determining how the premium should be paid and taxed

d)

By determining whether the risk benefits are approved or
unapproved in terms of the rules of the fund
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Self-Assessment Answers
1.

2.

3.

What factors influence employee benefit industry trends?
a)

How wise people have become with retirement savings

b)

Employer concerns and employee needs

c)

The size of investment and commission people can earn

d)

How much benefit one can add, irrespective of the cost

Risk products that can be added to a pension fund include:
a)

Death and disability benefits

b)

Credit risk cover

c)

Credit shortfall cover

d)

House owners cover

How do retirement and risk benefit structures differ between funds?
a)

By having separate policies for each risk

b)

By having the service providers of the risk benefits

c)

By determining how the premium should be paid and taxed

d)

By determining whether the risk benefits are approved or
unapproved in terms of the rules of the fund
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Chapter

3
Present the proposal to the client
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Understand the roles of key players of the Employee Benefits industry, and of a Fund.

SKILLS CRITERIA
Explain the key role players and their functions in a retirement fund.
Explain the implications of your proposal.
Explain the duties of trustees in South Africa.
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Purpose
As pension funds are complex structures it is important to consider that there
are numerous roles that key players perform.

It is therefore important to

understand whom the key players are and what role they perform in the
complexity of a pension fund.

3.1

UNDERSTAND THE ROLES OF KEY PLAYERS OF THE EMPLOYEE
BENEFITS INDUSTRY

3.1.1

The Registrar of Pension Funds - Financial Services Board

The Financial Services Board (FSB) is an independent body that supervises
institutions and services in terms of 16 Parliamentary Acts that entrust
regulatory functions to the Registrar of long and short-term insurance,
friendly societies, pension funds, unit trust companies, stock exchanges and
financial markets in South Africa.
These functions rest in the office of the executive officer acting with other
members of the executive and heads of the various departments. The FSB is
also responsible for the financial supervision of the Road Accident Fund. The
FSB is controlled by a board appointed by the State President and has a chief
executive officer (who acts as Registrar), his deputies and the chief actuary.
The Board reports to the Minister of Finance.
The executive officer has wide regulatory powers. Regulatory actions include
the cancellation of authorisation to supply financial services. He has formal
powers of investigation with criminal sanctions in the event of obstruction,
and can apply to court for an interdict or the curatorship of financial
institutions, if necessary. He can, in certain circumstances, also apply for the
winding up or placing under judicial management of certain financial
institutions, such as insurers and pension funds. The FSB must also be
informed of any staff changes within the executive branch of insurance
companies.
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The FSB makes use of a policy board appointed by the Minister of Finance,
which acts in an advisory capacity. Provision is made for appeals against any
decisions taken by the FSB via a properly structured appeal process.
The appeal process includes notification of the appeal within 20 business days
of the decision, accompanied by the required fee. Legal practitioners may
represent an “aggrieved” person(s) at the hearing before the three-person
appeal board but no appeals against appeal board decisions are allowed.
Another vital function delegated to the FSB by legislation is the licensing,
administration and control of all financial services providers in accordance with
the terms and conditions of the Financial Advisory and Intermediary Services
(FAIS) Act. The FSB is paid for by fees charged to the financial institutions over
which it exercises control. The fees are set by the FSB.
3.1.2

The Commissioner of Inland Revenue - SARS

The Income Tax Act requires that the Commissioner of Inland Revenue
approves pension funds for the tax benefits and incentives they receive.
3.1.3

Service providers

Benefits consultant

Once an employer has decided that a pension fund should be set up for the
staff of the organisation and the employees have been approached and
agreed to the principle, a professional benefits consultant should be
approached. This person will be able to assist the employer and employees in
deciding which benefits will be best suited for the prospective members of the
fund.
Whether the end result of the negotiations results in a self-administered fund
or an insured fund, the services of a benefits consultant should always be
called in. These consultants know the costs linked to the different options and
benefits that may be required and will thus be in a position to advise the
negotiators as to the viability of their ideas.
Once consensus has been reached on the benefits and type of fund that is to
be created the benefit consultant will also be in a position to either assist, or
recommend the correct person who will be able to do so, in drafting the rules
of the fund.
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The benefits consultant should also be constantly up-to-date with modern
trends in the retirement funds industry and will be able to keep the trustees
up-to-date.
Investment manager

In view of the fact that the value of any future retirement benefits payable to
members depend very heavily on the investment results of the overall
retirement fund the appointment of a good investment manager is crucial.
The management board must therefore ensure that a competent person or
organisation is appointed as the manager of the investments that are to be
made with the money contributed and accumulated in the retirement fund. In
appointing an investment manager the management board cannot, however,
relinquish its responsibility for the satisfactory investments of the money. The
decisions on an investment strategy will always be that of the management
board.
As indicated earlier on, in choosing an investment manager, the board could
consider:
•

a life insurer or various different long-term insurers;

•

unit trust/collective investment scheme managers;

•

merchant banks;

•

stock brokers; and

•

professional investment managers who have set up their own
infrastructure specifically to provide this type of service.

The management board of an insured fund will, more than likely, leave the
investment of the contributions and accumulated monies in the competent
hands of the insurer concerned. Life insurers are, in fact, the only bodies that
can provide insurance policies that contain certain investment guarantees.
The management board must, however, remain aware of the fact that the
ultimate responsibility for the investment strategy of its particular fund’s
investment, and thus the returns obtained, remains that of the board.
Administrator

The amount of work involved in the administration of a retirement fund will
naturally be dependent on the number of members that there are in the fund.
Nevertheless the keeping of records, collection of contributions, and payment
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of benefits to pensioners will, even for a small fund, involve a considerable
amount of work.
The management board of the retirement fund will therefore wish to appoint
a fund administrator to provide the necessary manpower and skills needed to
administer the fund. In a large organisation the employer may well offer to
employ additional staff in the human resources department who will act as
administrators for the fund. Nevertheless, these “administrators” will still
need to be registered.
This is referred to as self-administered funds although it is also possible for
the

fund

to

appoint

a

private

administrator.

Where

benefits

and

administration services are provided by an insurer, the fund is generally said
to be an insured fund.
Whether the fund is self-administered, privately administered or an insured
fund, the ultimate responsibility for the correct administration of the fund
rests with the management board. The administrator will also only be
permitted to exercise this role if he has been approved and registered with
the FSB in accordance with Section 13B of the Pension Funds Act. This
approval and registration of an administrator can be withdrawn by the FSB at
any time.
SECTION 13B of the Pension Funds Act

Board notice 101 of 1995, from the FSB, gave effect to Section 13B of the
Pension Fund Act. This section had been included into the Act by the Financial
Institutions Amendment Act as early as 1992 but the effective date on which
it became operative was only 1 April 1996.
In terms of Section 13B:
1.

No person shall administer on behalf of a pension fund the
investments of such a fund, or the disposition of benefits provided for
in the rules of the fund, unless the Registrar has in a particular case
or in general granted approval thereto and the person complies with
such conditions as the Registrar may from time-to-time determine in
the particular case or in general.

2.

It is possible that the approval granted by the Registrar may be
limited to the performance of specified functions.
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3.

Application for approval as an administrator must be on a form
prescribed by the Registrar and must be accompanied by a report of
an auditor or accounting person, as well as the required fee.

4.

The Registrar may, if he deems it desirable and in the public interest,
exempt any person or category of persons from having to register.
This will however be subject to any conditions that the Registrar may
wish to invoke and can be revoked at any time.

In Board Notice 24 of 2002 from the FSB, the Registrar of Pension Funds laid
down the conditions in respect of which administrators are allowed to act on
behalf of pension funds. These conditions are laid down in accordance with
the authority granted to the Registrar by Section 13B of the Pension Funds
Act.
Unless an administrator has been given some form of exemption as may be,
at the discretion of the Registrar, granted in accordance with Section 13B(4)
of the Act, all administrators must follow the provisions of these conditions.
Where the Registrar is satisfied that an administrator has contravened, or
failed to comply with, any provision of the conditions, he will send a written
notification to the administrator that he must provide written reasons, within
30 days of the date of the notice, as to why his approval as administrator
should not be withdrawn.
Should no satisfactory reasons be forthcoming within the period allowed, the
Registrar will, once again in writing, inform the administrator that his
approval as an administrator has been withdrawn. Should the administrator
cease to perform retirement fund administration business or the business of
the administrator is dissolved or liquidated, his approval as an administrator
by the Registrar will automatically be deemed to have lapsed.
Before being allowed to commence with the administrative functions of a
particular fund an administrator must enter into a written agreement with the
management board of the fund. This written agreement must include all
specific arrangements related to the administration of the fund.
Note that any amendment to the agreement must be in writing and must be
as an addendum to the existing agreement or as a new agreement between
the administrator and the fund, represented by the fund's management
board.
Any such agreement shall:
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•

provide that the administrator shall on behalf of the relevant pension
fund, administer the investments of such a fund, or the disposition of
benefits provided for in the rules of the fund, as the case may be,
and shall act under the parameters of the delegated powers of the
board concerned in order to adequately administer the relevant fund;

•

in particular provide that the administrator shall ensure that all
investments of the fund are made subject to and in accordance with
the provisions of the Act;

•

state the basis on which the administrator is to be remunerated for
conducting the administration; and

•

empower each party to the agreement, the administrator and the
management board, to terminate the agreement, after notice in
writing by one party to the other, within a period of not more than 90
days.

PF 87 - REGULATION OF RETIREMENT FUND ADMINISTRATORS

Section

13B of

the Pension

Funds

Act states

that retirement fund

administrators must apply for appointment to act in this capacity. The
following are acceptable to the Registrar as applicants for appointment as
administrators:
•

Private retirement fund administrators.

•

Insurers that act as administrators or fund managers.

•

Portfolio managers who deal with retirement funds.

•

Stock brokers or any other person who receive monies from a
retirement fund for investment purposes.

•

Employers who employ staff to administer their retirement funds or
who establish subsidiary companies to do so.

•

Trade unions or industrial councils who administer retirement funds
registered in terms of the Pension Funds Act.

•

Retirement funds that administer other retirement funds.

3.1.4

Pension Funds Adjudicator

It sometimes happens that there is a disagreement between a member and
the fund. In the past the only recourse that a member had was to go to a
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court of law and to try and get a favourable decision at a considerable
expense.
The government, being aware of this problem, created the position of the
Pension Funds Adjudicator. The Minister of Finance has, in consultation with
the Policy Board, appointed a Pension Funds Adjudicator to address any
complaints that may arise as a result of the actions of a fund, its
management board or its administrator. The Adjudicator is a person
nominated by the Minister of Finance in consultation with the Policy Board at
the FSB. The Pension Funds Adjudicator is available to settle disputes with
effect from 1 January 1998.
Even if the rules of a fund state that they are non-negotiable, it is the right of
every person who is, or claims to be:
•

a member or former member of the fund;

•

a beneficiary or former beneficiary of the fund;

•

an employer who participates in the fund;

•

a board or a board member; or

•

any person who can show an interest in the complaint

to lodge a written complaint with the fund or an employer who participates in
the fund. The complainant is entitled to expect a written reply within 30 days
of the complaint having been submitted. Should the complainant not receive
a reply, or should he be unhappy with the reply, the complainant may lodge
the complaint with the Pension Funds Adjudicator.
The main objective of the office of the Adjudicator is to dispose of any
complaint received in a procedurally fair, economical and expeditious
manner.
In order to achieve this, the Adjudicator may:
•

before investigating the claim, insist that the complainant first
approach any organisation established for the purpose of resolving
disputes in the pension fund industry that has been approved by the
Registrar; or

•

investigate the complaint and may make a decision that will have the
same standing as an order of a court of law.

88

© INSETA– Section 13 10b

Should the complaint have been referred to an established organisation in the
pension fund industry and the complainant not be satisfied with the result,
the complainant still has the right to refer the complaint back to the
Adjudicator.

3.2

UNDERSTAND THE ROLES OF KEY PLAYERS OF A PENSION
FUND

3.2.1

Employer

Over the years employers have come to realise that the provision of a
retirement benefit plan for employees, as an essential part of a staff
remuneration package, was no longer simply a “nice to have” addition to
their recruitment policy.
The key decisions to be made by the employer include:
•

whether or not to have a pension fund;

•

what type of fund it should be – pension or provident;

•

should it be a standalone fund or part of an umbrella fund;

•

how to communicate such decisions with staff; and

•

what process to follow in nominating a Board of Trustees in the case
of a standalone fund.

The above decisions are made in consultation with a benefits consultant and
negotiated with employees.
3.2.2

Employee (member)

In the negotiations between the employer and the employees the question
will come up as to who will qualify for membership of the fund. It is quite
normal to find that the negotiations will result in minimum and maximum
ages at entry into the fund being set.
The negotiators must remember that current employees must be given a
choice as to whether they wish to join the new fund or not, and be allowed 12
months in which to decide. All future employees will, however, as a condition
of employment, have to join the fund if they are eligible in terms of the
criteria set.
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3.2.3

Principal Officer

Once a retirement fund has been registered, it gets its own legal identity and
is seen as a separate legal persona, someone is needed as the “Managing
Director” or “Chief Executive Officer (CEO)” of the retirement fund.
In the same way as a company cannot speak for itself and therefore needs a
Managing Director as the head of the company, so too will a retirement fund
need a person who can represent it, if required.
The members of the management board are a mixture of managers within
the company, appointed by the employer, and employees who have been
elected by the members of the fund. All of them will have their normal duties
and functions that they will need to perform and will thus only be able to act
as board members when they are required to attend meetings or monitor
reports.
The Pension Funds Act (in Section 8) recognises this and therefore states that
every fund must appoint a Principal Officer.
The Principal Officer is the responsible official accountable to the Registrar of
Pension Funds and would be the person who would represent the fund if it
were to sue, or be sued. The Principal Officer must be appointed within 30
days of the registration of the fund and, should he resign, a new Principal
Officer must be appointed within 30 days.
The duties of the Principal Officer as required by the Act, and further
explained in PF130, are as follows:
•

Ensure that decisions of the Pension Fund Board of Trustees are
executed;

•

Ensure that the pension fund complies with the formal requirement of
the law, including directives from the Registrar, SARS and any other
relevant regulatory authority;

•

Liase on behalf of the board with service providers to the pension
fund; and

•
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3.2.4

Board of Trustees

The Pension Funds Amendment Act (no 22 of 1996) came into effect on the
19th April 1996 and created the need for the appointment of a board of
control for every fund. This board must consist of at least four (4) members,
50% of whom are to be elected by the members of the fund.
Every fund registered must include the provisions related to the appointment
of a board in their rules in order to meet the requirements for registration.
The member representatives may be fellow employees chosen by the staff of
the organisation.
The rules of the fund also need to contain the following provisos. The:
•

constitution of the board;

•

appointment and terms of office of the board members;

•

procedures at meetings;

•

voting rights of board members;

•

quorum for a meeting (if the board consists of four (4) members or
less then all the members shall constitute a quorum at a meeting);

•

breaking of deadlocks; and

•

powers of the board.

All board members must be aware of the fact that they can be held
personally responsible for any decisions made by the board and be sued in
their personal capacity for mismanagement of the fund.
Objective of the board

The objectives of the board are to direct, control and oversee the operations
of the fund in accordance with the rules of the fund and any applicable laws.
In pursuing these objectives the board must:
a)

take all reasonable steps to ensure that the interests of the members
in terms of the rules of the fund and the Pension Funds Act are
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protected at all times. Special mention is made of circumstances
where the board needs to pay special attention to the situation.
These are times of mergers, transfers, terminations or the reduction
of the employer contributions, increases of member contribution and
the withdrawal of a participating employer;
b)

act with due care, diligence and good faith;

c)

avoid conflicts of interest;

d)

act with impartiality in respect of members and beneficiaries.

Duties of board members

The duties of the board include:
•

keeping proper registers, books and records - including minutes of all
board resolutions passed;

•

ensuring that proper control systems are put into place;

•

making sure that members of the fund are provided with adequate
information regarding their rights, benefits and duties to the fund;

•

taking all reasonable steps to ensure that contributions are paid on
time;

•

getting expert advice where the board members lack expertise; and

•

ensuring that fund rules, operation and administration of the fund
comply with all applicable legislation.

A recent circular (PF130) from the Registrar offers a detailed analysis of the
duties of retirement fund trustees, and this is covered in more detail later on.
PF 96 - BOARDS OF MANAGEMENT

The 1996 amendments to the Pension Funds Act introduced, amongst other
things, the requirement that every fund should have a management board.
PF 96 lays down the Financial Services Board's policy on matters that should
be included in fund rules relating to boards of management.
PF 98 - GENERAL GUIDELINES ON BOARDS OF PENSION FUNDS AND THEIR
OBJECTS AND RULES

PF 98 was issued to elaborate on some of the requirements of PF 96 (the
previous section), and to clarify the Financial Services Board's view on the
objects and duties of boards of management in order to provide guidelines
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for the good governance of funds. PF 98 should not be regarded as either an
exhaustive or a definitive account of the fiduciary duties of boards of
management, and must be recognised as a supplement to PF 96.

3.2.5

Auditor

Every retirement fund must appoint an auditor who is registered in terms of
the Auditing Profession Act of 2005. This appointment is required by Section
9 of the Pension Funds Act.
The auditor is responsible for checking the books of the retirement fund to
make sure that no money is missing from the fund. Once the auditor is
satisfied that all the monetary affairs of the retirement fund are in order he
must certify the revenue statement and balance sheet and send them to the
Registrar. The auditor prepares the financial statements of the retirement
fund but this does not absolve him of the responsibility to certify the
truthfulness of the contents.
Note that where an exemption is granted from the requirements of Section 9
of the Pension Funds Act, the fund need not appoint an auditor.
Insured funds generally do not need to appoint an auditor. This is because the
insurer that underwrites the fund has to have an auditor for its business as a
whole and so an exemption is invariably granted by the Registrar for the
individually insured funds.
3.2.6

Fund Valuator (Actuary)

Benefits in a retirement fund are there for the members when they retire.
The contributions collected from the employer and members will therefore be
within the fund for a long time and safeguards need to be in place to ensure
that the money is still there, when needed, to pay the retirement benefits.
Changing circumstances, such as higher than anticipated salary increases or
lower than expected investment returns, could, however, deplete the value of
the fund without anyone even being aware of the danger to the retirement
benefits of the members.
For these reasons it is a legal requirement that every retirement fund must
appoint a suitably qualified valuator to do a valuation of the fund’s assets and
compare these to the funds liabilities at least once every three (3) years.
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This triennial valuation is a requirement in terms of Section 16 of the Pension
Funds Act. A suitably qualified person is a person who is an actuary or a
person with similar abilities and qualifications to an actuary. Any person who
has been accepted by the Registrar as a valuator can conduct the valuation.
Note that where an exemption from the conditions of Section 9A of the Pension
Funds Act is granted the fund will not need to retain the services of a valuator.
3.2.7

Liquidator

While most people tend to accept the fact that a business could merge with
another company, be bought out by a competitor or even close as a result of
going insolvent, they tend to forget that the retirement fund for the
employees of the business will also be affected. The retirement fund will
probably also have to merge, accept a takeover or be dissolved.
Where the retirement funds linked to the two (2) employers are to merge or
where the one is to be absorbed by the larger fund, a valuator will need to
certify the soundness of the merged fund.
The valuator also ensures that existing benefits applicable to the members of
either of the funds will not be adversely affected by the merger. Should there
be a substantial change to any of the benefits applicable to one of the funds,
member approval will need to be obtained before the merger can go ahead.
Should a retirement fund need to be dissolved the Pension Funds Act makes
provision for this eventuality by stipulating that a liquidator must be
appointed.
The liquidator, who is usually an accountant or valuator not directly
connected to the dissolving retirement fund, must apply for appointment with
the Registrar. Where the fund is an underwritten fund it is usually acceptable
to the Registrar that the Chief Actuary of the insurer be appointed as the
nominated liquidator.
Once the liquidator’s appointment has been approved by the Registrar he will
act as the person managing the business of the fund. The first duty of the
liquidator will be to draw up a preliminary account and balance sheet and
then to suggest a scheme for the liquidation and distribution of the remaining
assets (if any).
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In order to ensure the protection of any pensioners who are currently members
of the fund that is now to be liquidated one of the first and most important
liabilities that the liquidator has to address is the provision of continued
retirement benefits for such pensioners. This is usually accomplished by the
purchasing of an annuity for the pensioner with an insurer who will accept the
responsibility of the payment of the “pension” to the pensioner.

3.3

EXPLAIN THE IMPLICATIONS OF YOUR PROPOSAL

In a written report a representative needs to cover the current provisions
analysed, the proposed new structure being recommended and the reason for
such recommendations.
In addition it is important to consider if any structural or legislative changes
are required such as:
•

administrator changes;

•

rule changes; or

•

risk benefit changes.

Special attention should be paid to how the representative has considered the
protection of members’ interests in the recommendation made in a written
report.
3.3.1

Administrator changes

When notice of the termination of an administration agreement is given,
regardless of which of the parties initiates the termination, the administrator
must, within 30 days of the date of the notice, notify the Registrar of the
termination of the agreement. The date of the termination of the agreement
and the name of the new administrator (if known) must be included in the
notification to the Registrar.
Within

14

days

of

the

termination

of

the

agreement

the outgoing

administrator must send a report to the Registrar in which he confirms:
•

that all documents of title relating to assets, the asset register,
minute books, member's records and other records pertaining to the
fund have been delivered to the board or the new administrators, as
the case may be (and identifying whether it was a board member or
the new administrator);
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•

the date on, and address to, which the delivery was made; and

•

what the name of the board member, or person at the new
administrator, is to whom the documents have been delivered.

Should the outgoing administrator be unable to comply fully or partially with
the conditions applicable to the handing over process the report must contain
full particulars regarding the documentation which has not been delivered,
the reasons why, and a plan with the dates on which compliance will take
place.
3.3.2

Protecting the interests of the members

To protect the interests of members who belong to funds that are being
amalgamated, or members who are being transferred from one fund to
another, the Pension Funds Act imposes certain conditions that need to be
met before the amalgamation or transfer will be approved.
For example, no transaction involving the amalgamation of any business
carried on by a registered fund with any business carried on by any other
person, or the transfer of any business from a registered fund to any other
person, or to another registered fund, can take place unless the:
•

scheme for the proposed transaction, including a copy of every
actuarial or other statement taken into account for the purposes of
the scheme, has been submitted to the Registrar;

•

Registrar has been given whatever additional particulars or a special
report by a valuator, that he may deem necessary;

•

Registrar is satisfied that the scheme is reasonable and equitable and
accords full recognition to:
o

the rights and reasonable benefit expectations of the persons
concerned in terms of the rules of a fund concerned;

o

any additional benefit the payment of which has become
established practice; and

o

the payment of minimum benefits (see below).

The Registrar must also be satisfied that the proposed transactions would not
render any fund which will continue to exist if the proposed transaction is
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completed, unable to meet the requirements of the Act or to remain in a
sound financial condition.
If there is a fund that is not in a sound financial condition, a proposal must be
submitted that will correct this within a period of time deemed by the
Registrar to be satisfactory.
The Registrar must further be given any evidence that he may call for to
satisfy himself that the provisions of the fund which will be the final
“product”, insofar as they are applicable, carry out the rules of every
registered fund which is a part of the transaction. Should this not be the case
the Registrar must be satisfied that adequate arrangements have been made
to carry out such provisions as and when this may be required by any one of
the “old” funds.
Once satisfied, the Registrar will forward a certificate to the Principal Officer
of every fund involved, confirming that all the requirements he deems
necessary have been satisfied to his satisfaction.
Instances where the requirements set out above will not have to be complied
with, are where there is:
a voluntary transfer of one or more members from one fund to

•

another following a withdrawal from service; or
the conversion, by means of a rule amendment, of a privately

•

administered fund into an underwritten fund or vice versa.

3.4

EXPLAIN THE DUTIES OF TRUSTEES

The fiduciary duties of trustees1

The management board of a retirement fund has the power, in terms of the
rules, to do all those things necessary to give effect to the rules of a fund.
As such they all stand in a fiduciary relationship to the members of the fund
and are subject to the fiduciary duties as governed by the common law of the
Republic of South Africa and the Financial Institutions (Investments of Funds)
Act of 1984. Therefore, the management board of a retirement fund can be
referred to as “trustees” with all the relevant implications.
1

This includes the Principal Officer if a trustee.
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There have in recent years been a number of commissions and committees
set up in order to investigate the retirement fund industry in South Africa.
One of these is the Mouton Committee that went to great lengths to define
the fiduciary duties of a trustee.
The fiduciary duties of trustees are as follows:
To act with due care

The standard of care required is greater than that of the reasonable person.
The duty is to act with diligence.
To ensure the above standard of care when matters relevant to the fund’s
administration and management are being considered, trustees should follow
a carefully worked out agenda, which will reinforce the discipline required.
The trustees must keep members fully acquainted with matters relevant to
their status such as changes to benefit structures, legislation and their rights
and obligations thereto.
To act in good faith

In Insurance Law there was always the impression that all contracts of
insurance were based on the principle of “utmost good faith”. The landmark
decision handed down in the Oudtshoorn Municipality vs. Mutual and Federal

Insurance Company Limited clarified this position in terms of insurance law
and is also seen to apply in the case of the fiduciary duty of a trustee. Simply
put it can be said that there is no degree of good faith. A person acts either
in good faith or bad faith and there are no degrees between or beyond the
two.
This is important, as any judgment of a trustee’s action will be based on an
unqualified standard of good faith.
To obtain expert advice if the trustee’s own knowledge is found wanting

A trustee must consult experts when he does not have adequate knowledge
or skill to deal personally with an issue that may require his attention.
A trustee may enter into contracts to delegate his duties to others,
specifically with

regard to

the investment

of fund monies

and the

administration of the fund. It must, however, be remembered by the trustees
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that they could well be held personally liable for the actions of the persons to
whom they have delegated any of their duties if any negligence or nonperformance can be attributed to that third party.
The trustee must make every effort to investigate and satisfy himself as to
the adequacy, suitability and consequences to the fund of the actions of a
person to who duties may be delegated.
If a trustee receives remuneration for providing services to a fund then the
trustee will have to bear the costs of any advice received from his own
remuneration. Should the rules of the fund, however, provide specifically for
the fund to cover the payment of fees, whether or not the trustees are
receiving remuneration, then the fund can pay for the services rendered by a
third party.
Once an expert has been called upon to provide a service and has offered
comments and advice a trustee may not simply adopt it as his own. The
trustee must give it due consideration and make a decision based on his own
assessment of the various options received.
To avoid conflict of interest

A trustee is required to maintain an independent and dispassionate interest in
the affairs of the fund and at the same time, promote the interests of its
various beneficiaries to the exclusion of all else.
This duty includes the obligation to disclose any conflict of interest. This
means that a trustee may not make any profit during his term of office
except as may be regarded as remuneration under the rules and particularly,
he may not benefit himself as a member at the expense of other beneficiaries
and members. As a corollary, common law requires the trustee to account
for, and to pay to the fund, any profit that he may have derived.
Common law also requires that a trustee disclose to his fellow trustees any
interest that he may have in a particular decision and, should there be a
possible conflict of interest, the trustee is required to recluse himself from the
decision-making process.
To hold assets for the benefit of the fund and its members
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A trustee may not have any personal interest in the trust property. Thus he
may not enter into any partnership or other similar form of alliance in respect
of the fund’s assets.
A trustee must be satisfied that only members and their beneficiaries benefit
from the fund’s assets when they are disbursed.
Thus the trustees must ensure that any person regarded by them as a
beneficiary is in fact a beneficiary and is therefore entitled to the benefits to
be paid out. This means that the trustees must insist on proof of identity in
the case of any payments that are to be made to a surviving spouse or an
orphan where these benefits are included in the benefits of the fund.
Note that the actual benefits to be paid from the retirement fund can possibly
be paid to a person who is a nominated beneficiary and not in fact a
dependant. When we deal in more detail with the duties of a trustee later in
this chapter, the implications of Section 37C of the Pension Fund Act will be
investigated in some detail and will clarify this statement.
To act with impartiality in respect of all beneficiaries

Trustees must at all times ensure that all members receive equal and
objective treatment from them. They may not in any way discriminate or act
against the interests of one member, or group of members, to the benefit of
other members of the fund.
What if the trustee does not observe these duties?

The penalty or sanction imposed by common law can vary from the return of
any profits made as a result of the improper conduct of the trustee to the
trustee being held liable in his personal capacity for any losses or damage
caused to the fund and its members by his conduct.
PF 130 - GOOD GOVERNANCE OF RETIREMENT FUNDS

This circular contains detailed information on the duties of the fund board
members.
PF 3, PF 5 and PF 53 - FIDELITY GUARANTEE INSURANCE

PF 3 explained that fidelity insurance cover had been arranged in conjunction
with SAIA (South African Insurance Association). It urged all funds to arrange
for this form of insurance as soon as possible in order to protect the fund
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against the negligence or dishonesty of pension fund officers. PF 5 addressed
certain problems that had arisen due to the interpretation of PF 3.
In PF 53 the Registrar addressed the level of insurance held by a fund. It was
felt that the cover level may be inadequate for certain funds and thus the
fund was to review the level of cover with its auditor and let the Registrar
know on an annual basis whether its cover level was still adequate.

Summary
The recommendation presented to a client should include, the roles and
function of key players, dependent on the recommended structure of the fund.
This is to ensure that all relevant parties are considered and contracted for the
effective administration of that specific fund.

Self-Assessment Questions
1.

The key role players in a retirement fund include:
a)

Both parents of an employee under the age of 21

b)

The Financial Services Board

c)

The

CEO

of

the

investment

company

with

whom

the

investment of the pension fund is placed
d)
2.

3.

The trade union to which employees belong

What implications could a proposal hold for an existing pension fund?
a)

New rules have to be implemented in any change of a fund

b)

The fund is re-registered each time any change is made

c)

Administration, structural or legislative changes

d)

There are normally no changes to an existing fund

What are the duties of trustees in the management of a pension fund?
a)

The management board of a fund have the power (in terms of
the rules) to do all things necessary to give effect to the rules
of a fund

b)

To ensure there is effective management of the company and
its affairs

c)

To only speak to members when the union asks for information

d)

To represent their own interests first, as generally this will
work for all other members of the fund
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Self-Assessment Answers
1.

The key role players in a retirement fund include:
a)

Both parents of an employee under the age of 21

b)

The Financial Services Board

c)

The

CEO

of

the

investment

company

with

whom

the

investment of the pension fund is placed
d)
2.

3.

The trade union to which employees belong

What implications could a proposal hold for an existing pension fund?
a)

New rules have to be implemented in any change of a fund

b)

The fund is re-registered each time any change is made

c)

Administration, structural or legislative changes

d)

There are normally no changes to an existing fund

What are the duties of trustees in the management of a pension fund?
a)

The management board of a fund have the power (in terms of
the rules) to do all things necessary to give effect to the rules
of a fund

b)

To ensure there is effective management of the company and
its affairs

c)

To only speak to members when the union asks for information

d)

To represent their own interests first, as generally this will
work for all other members of the fund
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Chapter

4
Implement your proposal
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Understand all contractual requirements and processes in implementing the proposal:
•

Understand and interpret the rules of a retirement fund;

•

Understand contractual obligations and operational requirements;

•

Basic legislation requirements of the Pension Fund and Income Tax Acts; and

•

Basic retirement fund accounting knowledge

Know and understand communication requirements to members of a retirement fund
Understand the capabilities of an administration system

SKILLS CRITERIA
Set up contracts with clients to implement the fund:
•

Load the fund rules correctly;

•

Upload parameters of all relevant contracts;

•

Upload member data;

•

Maintain monthly processes on system; and

•

Ongoing matching of assets and liabilities of a fund

Appoint service providers and set up and confirm all relevant contracts
Manage implementation process of your proposal
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Purpose
This chapter provides an outline of the legal registration and setting up of a
pension fund, encompassing the full implementation of a newly registered fund
and the relevant documentation thereof.

4.1

REGISTRATION OF A FUND

Each service provider will have their own processes and documents that are to
be followed, however the process outlined below is the legal process required
for each fund.
4.1.1

Documents to be submitted to the Registrar

The main documents required in terms of insured schemes and privately
administered funds are:
•

two copies of the rules duly certified;

•

two copies of a certificate from the valuator as to the soundness of
the rules from a financial point of view;

•

two copies of the authority by which the fund was established together with the following:
o

an application containing prescribed details;

o

a certificate from the insurance company regarding the issue
of an insurance policy if the fund is to be underwritten;

•

o

the prescribed registration fee;

o

plus, the “application for registration” fee; and

the name of the “person” who will be administering the fund.

Section 4 of the Pension Funds Act

When application for registration is made, it is a requirement of Regulation 18
to the Pension Funds Act that both copies of the rules that accompany the
application for the registration, must be certified on the first page or on the
cover, if the rules are in the form of a booklet.
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The certification must state the following:

“Certified that these are the Rules of the XYZ Pension Fund which will
become effective on the date of registration/commencement of the
fund”.
If the applicant is the person managing the business of the fund, the
certificate is to be signed by the person for the time being as the head of the
administering body and by one other member thereof. If the application is
made on behalf of the participating employer, the certificate must clearly
indicate the capacity in which the applicant signed the document, for
example, as the secretary of the company.
The Registrar is empowered to register a fund provisionally under Section
4(3) of the Act if the fund has complied with such requirements as he may
have prescribed and he is satisfied that such registration is desirable and in
the public interest.
A certificate of provisional registration will then be sent to the applicant.
Provisional registration is valid for a period of three (3) years but may be
renewed at the discretion of the Registrar for further periods not exceeding
12 months at a time, nor exceeding five (5) years in aggregate.
The Registrar, after considering the application, if he is satisfied that the rules
are consistent with the Act and are based on sound financial principles, may
register the fund as a pension fund under Section 4(4) of the Act. A
certificate of registration is sent to the applicant together with a copy of the
rules endorsed with the date of registration and the fund ceases to be
provisionally registered.
The Registrar, after considering any application for registration, may write to
the applicant if he is not satisfied, indicating the requirements that must be
complied with before the fund may be registered.
Registration with the Commissioner of Inland Revenue

Once a fund has been submitted to the Registrar of Pension Funds, approval
must be obtained by the Commissioner of Inland Revenue.
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The Commissioner has discretion in approving the rules and he will be looking
for clear definitions on some matters and limitations on others. The main
conditions that he will look for are as follows:
•

Eligibility conditions

•

Contributions

•

Pension benefits

•

Death in service benefits

•

Benefits on withdrawal

Provisions for amending the rules, cessation of contributions and winding-up
the fund must all be specified clearly in the rules.
PF 73 - LEVIES BY THE FINANCIAL SERVICES BOARD

The Financial Services Board covers its operating costs by imposing a levy on
the financial institutions over which it exercises control. PF 73 lays down the
levies to be paid by pension, provident and retirement annuity funds. (There
are further PF circulars that amend these levies but they have not been
included in this material.)

4.2

UNDERSTAND

THE

CONTRACTUAL

REQUIREMENTS

AND

PROCESSES IN IMPLEMENTING THE PROPOSAL

4.2.1

Understand and interpret the rules of a retirement fund

Once the rules of the fund have been registered, the fund parameters need to
be communicated with the administrator and interpreted to upload the fund
parameters into the administration system of the administrator.
This is an essential part of ensuring that the administration of the fund is set
up correctly for the running of the fund.
This interpretation includes:
•

normal retirement age, and permissions on early and later retirement;

•

membership categories and their relevant contribution levels; and

•

risk benefits as determined in the rules of a fund
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An important part of this process is that the legal entity of the fund be
uploaded on the system with the FSB registration numbers of the fund.
4.2.2

Understand contractual obligations and operational requirements

Upon the fund being registered as a legal entity and rules being registered,
the service level agreements and contracts with service providers should be
signed and agreed.
Such service level agreements will include:
•

administration;

•

appointed consultants;

•

investment manager and/or investment advisor;

•

valuator; and

•

auditors

The holding and investment of funds

Where the management board of the fund delegates to the administrator the
responsibility for the investment of the contributions paid to the fund, the
administrator is allowed to fulfil this function.
As the investment principles and practice applicable to retirement funds are
part of a specialist field of expertise the administrator would normally
delegate the investment function to persons who may work for the
administrator but who would certainly not be part of the administrative staff.
It is thus sufficient to state that the objective of retirement fund investment
is to maximise the return arising over the long term from the investment of
accruing monies.
While the administrator will thus no doubt appoint a specialist investment
team or make use of outside resources available to him, the administrator, as
the nominated investor, would have to ensure that he or the nominated
investor abides by the terms and conditions of Section 5(2) of the Act.
Section 5(2) deals with the requirement that all monies and assets belonging
to a fund have to be kept by the fund and that a set of books, records and
accounts have to be kept in order to control the monies and assets.
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Privately administered funds

The investment policy of a privately administered fund is generally decided by
a committee consisting of:
•

members of the management board (the trustees);

•

employer representatives;

•

the valuator of the fund;

•

a representative of the organisation carrying out the investment
policy;

•

the advisers to the fund (for example, a broker) who may have broad
investment knowledge or specialist expertise.

The investment policy may be carried out either by:
•

a long-term insurer; or

•

external specialist portfolio managers, such as that provided by a
merchant bank; or

•

staff who are internally employed or retained.

The valuator’s input is required in order to indicate the types of investment
suitable to cover the liabilities of the fund and agree an investment strategy
for the fund.
4.2.3

Understand basic retirement fund accounting

The management of the fund assets and accounting are highly interlinked. For
obvious reasons, all the transactions performed on the fund’s assets must be
accounted for with the conventional financial rigour expected for any corporate
transaction. Matching these transactions and the accounting for them is
critically important. Again, it is imperative that the administrator understands
both the requirement to perform these tasks and the processes to execute
them.
PF 66 - FUND NOT IN A SOUND FINANCIAL CONDITION

Circular PF 66, issued in June of 1988 by the Registrar of Pension Funds,
stated that in terms of Section 18 of the Pension Funds Act, a fund would be
considered financially unsound if the value of its assets was less than the
value of its accrued liabilities.
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It is conceded that a financially sound and responsibly managed fund could
become under funded from one statutory valuation to the next, if only
because, for example, salary increases granted in the interim exceed those
anticipated by the valuator.

Section 16 of the Pension Funds Act requires

that a statutory valuation is carried out at least once every three (3) years.
For the convenience of funds, a funding level of 95% will therefore normally
be acceptable to the office of the Registrar on condition that the previous
valuation showed a funding level of at least 100%.
Where the funding level is below 95% or below 100% for the second
successive valuation, the valuator will have to recommend a scheme of
special contributions calculated to raise the funding level to 100% by the next
statutory valuation. Approval by the Registrar to the scheme will, however,
be subject to the Principal Officer:
a)

certifying initially that the valuator’s scheme has been adopted in
accordance with the provisions of the rules of the fund; and

b)

certifying annually thereafter that the valuator’s scheme is being
adhered to.

The Registrar recognises that, in the situation of a new fund where past
service is recognised as pensionable, or an existing fund where retirement or
other benefits are increased retroactively, the requirements of circular PF 66
can lead to special problems. In such circumstances a scheme of special
contributions must be set up to raise the funding level to 100% within a
period not exceeding three (3) successive statutory valuation periods (i.e.
nine (9) years).
Where the Registrar considers a fund not to be in a sound financial position,
he has the right in terms of Section 18 of the Pension Funds Act, to direct
that the fund, within three (3) months, submit a valuator’s report and plan to
bring the fund into a sound financial position within a reasonable period of
time.
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4.3

KNOW

AND

UNDERSTAND

THE

COMMUNICATION

REQUIREMENTS TO MEMBERS OF A FUND

4.3.1

Obtaining member data

Setting up fund records

When the member and scheme information is received, the appointed
administrator will need to set up their records, on the administration system.
The following general information, used to identify the scheme and its
members on the computers of the administrator, will normally be recorded.
The:
•

name of the scheme;

•

registered address of the scheme and any contact persons;

•

full name of each member (including maiden name if a married
woman);

•

member’s gender;

•

member’s date of birth;

•

member’s current pensionable salary;

•

date that the member joined the scheme.

If any of the following items affect the benefits, they too will need to be
recorded:
•

Date of entry into service with the employer. (Note: even if this does
not affect the benefits, it is useful information in case, at a later date,
the

employer

decides

to

use

his

discretion

and

offers

the

management board enhanced benefits for all members in his employ
prior to a certain date.);
•

Marital status;

•

Job title in the company and whether paid monthly or weekly.

If any additional benefits are being provided, they must be recorded, such
as:
•

Additional pension for service prior to joining the scheme; or

•

additional pension secured by additional contributions; or

•

the acceptance of a transfer value from another fund.
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Many funds enable the members to make supplementary contributions on a
voluntary basis to secure additional pension benefits. Where a member takes
advantage of this, the records should show not only the amount of such
contributions but, if applicable, the additional benefits which they secure. This
is important since the member will need to have documentary proof of the
supplementary contribution so that an additional tax deduction for “arrear”
contributions to the pension fund can be claimed.
On their appropriate entry dates, further employees will need to be included
in the fund. They have to complete forms of application and these will be sent
to the administrator together with any other details or forms that they may
require.
Existing member details change from time-to-time:
•

New employees will join the scheme;

•

Some may have a temporary break in service; and

•

Many will leave the scheme either through:
o

resignation;

o

death;

o

disablement; or

o

retirement.

It will be the responsibility of the employer to notify the administrator or
insurer of these changes within the membership of the fund.
Duties of the employee

An employee must become a member on first becoming eligible to do so in
terms of his conditions of employment. The employee is bound to pay the
appropriate contributions and will have authorised the employer to deduct
contributions from his salary when accepting his conditions of employment.
A new member may need to produce evidence of age and, if relevant,
evidence of age for his spouse. If required, the employee must produce
evidence of health and such other evidence as may be called for in respect of
any insured or reinsured benefit.
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Forms to be completed by the employer and/or employee

It is important that there is efficient and speedy communication between the
employer and/or employee and the administrator that is administering the
retirement fund.
For this very reason a large number of forms have been designed to ensure
this efficient and speedy communication.

4.4

UNDERSTAND THE CAPABILITIES OF THE ADMINISTRATION
SYSTEM

There is often a disconnect between the individuals marketing and selling the
funds and those that have to administer them, this in particular relates to the
systems and the inputs and the outputs which systems require and can
produce.
This is often addressed by administrators attending presentations and
proposals regarding the fund and its administration.

Should this not be

possible, those responsible for marketing and presenting the proposals for
administration of funds, need to be familiar with the system administering and
maintaining the fund and the relevant processes thereof.

Summary
As a pension fund is entrusted with the investment of contributions, it is
required by legislation that detailed member records be kept. It is therefore
vital to ensure that the parameters of pension funds are set correctly on the
administration system, and to understand the system capabilities.
This is further to ensure that accurate records can be produced for regulatory
requirements.
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Self-Assessment Questions
1.

What is the purpose of the rules of a pension fund?
a)

The rules of a pension fund as approved by the Commissioner
contain the definitions and framework within which a fund is
managed

b)

It is a guideline document for the trustees when they have a
particular problem to address

c)

The rules are the overall governing document of a fund

d)

The rules are the policy agreement amongst the trustees for
managing the fund

2.

What service level agreements do pension funds need to consider?
a)

Appointment of trustees and the principal officer

b)

Agreements with the Registrar and Commissioner

c)

Agreements

with

appointed

administrators,

consultants,

investment managers, the valuator and auditor
d)
3.

Agreements with bank managers and auditors

How could one ensure that member communication sent to members is
received?
a)

No member communication is necessary as it is the employers
responsibility

b)

By ensuring each member completes the relevant member
forms with all the correct contact details

c)

By ensuring communication is sent to the Trustees whose
responsibility it is to pass the communication on

d)
4.

By putting all communication on the notice board in the office

Why is it important for consultants to understand the capabilities of an
administration system?
a)

To explain the administration structure to prospective clients
on introduction of the consultant

b)

To

check

that

the

administrator

has

captured

all

the

keeping

and

information correctly
c)

It is not relevant to the consultant at all

d)

So

that

promises

made

regarding

record

communication are kept
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Self-Assessment Answers
1.

What is the purpose of the rules of a pension fund?
a)

The rules of a pension fund as approved by the Commissioner
contain the definitions and framework within which a fund is
managed

b)

It is a guideline document for the trustees when they have a
particular problem to address

c)

The rules are the overall governing document of a fund

d)

The rules are the policy agreement amongst the trustees for
managing the fund

2.

What service level agreements do pension funds need to consider?
a)

Appointment of trustees and the principal officer

b)

Agreements with the Registrar and Commissioner

c)

Agreements

with

appointed

administrators,

consultants,

investment managers, the valuator and auditor

d)
3.

Agreements with bank managers and auditors

How could one ensure that member communication sent to members is
received?
a)

No member communication is necessary as it is the employers
responsibility

b)

By ensuring each member completes the relevant member
forms with all the correct contact details

c)

By ensuring communication is sent to the Trustees whose
responsibility it is to pass the communication on

d)
4.

By putting all communication on the notice board in the office

Why is it important for consultants to understand the capabilities of an
administration system?
a)

To explain the administration structure to prospective clients
on introduction of the consultant

b)

To

check

that

the

administrator

has

captured

all

the

keeping

and

information correctly
c)

It is not relevant to the consultant at all

d)

So

that

promises

made

regarding

record

communication are kept
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Chapter

5
Communicate with members
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Know and understand the Pension Funds Act and related regulations in terms of member
communication

SKILLS CRITERIA
Determine the appropriate method for member communication
Communicate regulatory and relevant fund specific information to members
Manage member communication processes by ensuring that the member communication
plan is included in the annual fund plan
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Purpose
Member communication is a critical component of a pension fund. This chapter
outlines the regulatory requirements and format of such communication.

5.1

MEMBER COMMUNICATION AS REQUIRED BY THE PENSION
FUNDS ACT

5.1.1

Determine the appropriate method of communication

Rights of the member

Any member may request that the fund provide him with a copy of the:
•

rules of the fund;

•

latest revenue account;

•

latest balance sheet,

subject only to the payment of the fee prescribed in the rules.
Any member is entitled to inspect - without a charge at the registered office
of the fund - and may make extracts from the following documents. The:
•

document that has been listed above;

•

latest report (if any) prepared by a valuator;

•

latest statement (if any) and report thereon prepared and submitted
to the Registrar where a valuation has, in the opinion of the
Registrar, been deemed as unnecessary;

•

latest statement and report submitted to the Registrar which has
been prepared at his insistence because the fund is deemed to be in
an unsound financial position.

Where a concerned member is still not satisfied after having had access to
the documentation mentioned herein, he can approach and attempt to
persuade the Financial Services Board to order an inspection in terms of the
Inspection of Financial Institutions Act, 1984.
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Minimum communication requirements

Every new member must be provided with an explanatory pamphlet within
three (3) months of his date of admission to the fund. An annual benefit
statement must be given to every member within six (6) months after the
financial year-end of the fund. In the case of an underwritten retirement
annuity fund the issuing of a policy document that contains all the necessary
information is considered to be adequate and thus replaces the explanatory
pamphlet.
Both documents may be in any format, but must be fund specific and contain
the following information.
Details of the fund:
•

The fund name and its registered address;

•

The name and job title of the person who can be contacted to answer
queries together with that person’s relevant telephone numbers;

•

The fund’s reference number at the office of the Registrar.

Details of benefits:
•

The member’s name (plus class of membership, if applicable);

•

The member’s date of birth;

•

The member’s date of admission to the fund and date of effective
membership if different. (This may happen where, for example, the
member’s service is backdated.);

•

The pensionable salary of the member at the date of the statement2;

•

The date of the statement as well as the date of the calculation of the
benefits;

•

A statement of the benefits that become payable at relevant
instances;

•

The value of any benefit payable on death;

•

The value of any early retirement benefit payable as a result of
disability or ill health;

•

The value of any withdrawal benefit if the member should withdraw
within the current year;

•
2

The value of any retirement benefit. With this information the
These items do not apply to retirement annuity funds.
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following information must be provided:
o

The normal retirement date;

o

For a defined benefit fund, the anticipated benefit based on
current salary;

o

For a defined contribution fund, a statement of how the
benefit is structured, with an explanation of investment risk;

o

For a defined benefit fund, a statement that a reduced benefit
becomes payable on early retirement;

o

If the rules provide for fixed pension increases, this should be
stated.

Rate of contributions:
•

Current contributions payable by the member and the frequency
thereof;

•

Current contributions payable by the employer and the frequency
thereof. In the case of a defined contribution fund, this should be the
actual amount with an indication whether management and risk
benefit costs are included or not. In the case of a defined benefit
fund, a statement that the employer’s contributions are the balance
of cost, will be sufficient1;

•

Where the calculation of a member’s interest is dependent on market
values, an explanation that the market risk may affect the benefit
levels must be given.

Where there are additional benefits as a result of a transfer or transfers from
previous funds these must be identified separately.
General
•

A statement that the rules, financial returns and the most recent
actuarial valuation report may be inspected at the registered office of
the fund or at the main office of the employer. Should a member
want any copies, the member may be asked to pay for the copies if
this is a requirement set out in the rules of the fund.

•

The procedures for internal dispute resolution and access to the
Pension Funds Adjudicator.

•

A note stressing the importance of nominating a beneficiary and
keeping any nomination up-to-date.
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•

A statement that it is important to obtain professional advice, before
electing a benefit, on termination of membership.

•

A statement to the effect that if the benefit statement conflicts with
the rules, the rules will prevail.

•

A statement to the effect that all benefits may be subject to income
tax, depending on the tax regime in place at the time.

Additional information

Funds that wish to provide members with additional information in excess of
the required minimum may do so. It is good practice for funds to include
information on the additional unapproved benefits where they are in a
position to do so.
Notification to members of specific events
Fund restructuring

When we talk of fund restructuring we consider any event that results in the:
•

voluntary termination of the fund in terms of Section 28 of the
Pension Funds Act;

•

withdrawal of an employer (this will not apply where the fund is an
umbrella fund with unrelated employers);

•

conversion from a defined benefit to a defined contribution fund1;

•

reduction or increase in benefits or contributions;

•

transfer of benefits to another fund.

The information that should be provided on conversions should consist of a
personal benefit statement illustrating the effect of the conversion, stressing
the difference in benefit structure and the resulting transference of
investment risk.
Where the funds are to be transferred, in terms of Section 14 of the Pension
Funds Act, the statement should include a note of the transfer value and the
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actual document must be supplied by the transferor fund. Reasonable notice,
not less than 60 days, is to be given to the members of the intention to
restructure the fund in order to allow time for objections.
Withdrawal from service

It is preferable that every member has all the options in terms of the rules
explained to him before the decision to take a cash payment is selected. As a
final fail-safe mechanism, the letter enclosing any cash payment must refer
to any benefits that may have been forfeited as a result of the cash payment
option having been selected.
Special mention must also be made of the fact that no income tax liability is
incurred if the proceeds are transferred to another pension fund, preservation
pension fund or a retirement annuity fund.
Retirement

A notification explaining the available options in terms of the rules of the fund
must be sent to the member before he actually retires. Where the benefit is
to be paid in the form of an annuity the member must be warned that he will
be required to produce a certificate of existence from time-to-time.
In the case of a provident fund the member will have the option to receive
the total value of the benefit available as a single lump sum. In this case the
notification must clearly indicate that the payment will be the full and final
benefit payable from the fund and that no further payments will be made in
the future.
Death

In the event of the death of a member before retirement, the trustees of the
fund will need to decide to whom the benefit(s) will be payable. Appointment
of a nominated beneficiary by the member before his death will be taken into
account but the trustees must look to the needs of dependants that may not
have been appointed and who may have a valid claim. This is especially so if
the nominated beneficiary is not a dependant. The trustees are bound to act
in accordance with Section 37C of the Pension Funds Act.
The dependants or beneficiaries who are to share in the benefit must each
receive a letter notifying them of the decisions made by the trustees and
setting out the options available. Where the benefit is to be paid in the form of
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an annuity the dependant or beneficiary must be warned that the same
conditions that would have applied if he had been the retiree from the fund will
apply.
5.1.2

Relevant fund information that should be communicated to members
of a retirement fund

The booklet must make it clear that an employee is able to refer to the rules
if he requires further information.
The launching of a new fund is likely to be most successful with a
consultation process with employees. This should be done during normal
working hours and in two (2) or more sessions in order to enable all eligible
employees to attend.
After the inception of the fund new employees are usually interviewed by the
employer’s personnel officers. Such officials should be briefed to ensure that
they inform the employees of the pension fund and of their obligation to join.
Employees should be given a copy of the scheme booklet that details the
benefits and time should be allowed for questions about the fund.
The entry form may also contain personal details that, after checking against
company records, may form the source document for member data to be
added to the fund.
Following

extensive

consultation

and

substantial

agreement

with

representatives of the retirement fund industry it was decided to improve
communication between funds and their members by setting minimum
disclosure requirements that all funds had to adhere to. These minimum
disclosure requirements were set out in PF circular number 86.
PF 86 - MINIMUM DISCLOSURE REQUIREMENT TO MEMBERS TO BE
OBSERVED BY FUNDS

The date of compliance was set as 1 July 1996 and only funds that could
provided full and valid reasons why a deferral of the implementation date or
an exemption should be granted were allowed to avoid the requirements of
this circular.
THE SCHEME BOOKLET
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Many employers had already been providing eligible members with scheme
booklets before the requirements of PF 86 made this mandatory.
The information that could be found in these existing booklets were used as a
basis for the minimum requirements of PF 86 and so those employers who
had already been providing scheme booklets tended to be in a position where
they were already providing more information than was needed. This has
naturally not changed.
Schemes that provided booklets that thus date from before the required
implementation in accordance with PF 86 normally include the following
information:
•

Eligibility - this will show who may join the scheme and when.

•

Normal retirement date - it is most important that the employee
should know when he has a right to retire.

•

Definition of pensionable salary and, if applicable, final pensionable
salary.

•

Basis of benefit of the main benefits, including those on:
o

normal retirement;

o

death while still in employment;

o

death after retirement;

o

withdrawal before retirement (including any optional methods
of preserving benefits);

o

early retirement (for example: for ill-health or disability if
provision is made for this);

o

late retirement - if provision is made for this;

o

any options at retirement (for example: to surrender part of
pension and take in lieu a dependant's pension or a lump
sum).

It will often be to the advantage of the employer to include examples
to illustrate how the rules governing benefits are applied to typical
cases.
NOTE: Where, in an individual case, benefits on death in service are
restricted on grounds of a member's state of health this should be
explained to him individually.
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•

Basis of any contractual or ad hoc provisions for increasing pensions
in payment.

•

Basis of contributions by members where the scheme is contributory
and administrative arrangements for collection.

Any provisions governing the effect of temporary absence should be
explained:
•

How the scheme as a whole is financed and the basis on which the
employer contributes to it. (For example: that the employer pays the
balance of the cost of the benefits or contributes a stated proportion
of the member’s contributions.)

•

The legal constitution of the scheme, including reference to the
enactment under which it is approved.

•

An outline of the system of management and administration. This
must include the election procedure to be followed in the election of
the member representatives to the management board.

•

Broad details of powers of amendment of benefits or rules and how
changes can be effected.

Other information that may be included in the Scheme Booklet

Other matters of which members may be informed and which may or may
not be included in the scheme booklet are as follows:
•

Details of how to apply for membership and how evidence of
acceptance as a member is issued.

•

An outline of any provisions for the exercise of discretion by the
management board in relation to benefits. In particular, where the
management board has discretion to decide who should receive
benefits on death, it is of advantage to explain the reason for this
provision and to describe any arrangements whereby the member
can indicate his preference as to a beneficiary.

•

How benefits are taxed including:
o

taxation of lump sum benefits;
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o

tax treatment of refunds of contributions on withdrawal or
death;

o
•

estate duty position in relation to death benefits.

Treatment of employee’s contributions to a pension fund are
deductible from taxable income and that relief is given by deducting
contributions from pay before the tax liability is calculated. Provident
fund members should be warned that their own contributions are not
tax deductible.

•

In general terms, how contributions are invested.

•

Provisions in the event of winding up - including priority of rights and
the principles governing the disposal of any surplus assets.

Other communication to members

The trustees must provide the fund administrators with clear guidelines so
that they can establish procedures for the payment of benefits to members or
their dependants.
The fund administrators will normally provide information as follows when an
entitlement to a benefit arises:
•

A member of the fund who reaches retirement age or withdraws
earlier - or in the case of death - a beneficiary will be given
notification in writing of his entitlement under the rules of the scheme
as well as relevant details about tax or estate duty treatment. He
should be provided with a contact person so that he has an
opportunity to obtain an explanation of any points not clear to him.

Benefits on retirement should be given at a reasonable time in advance of the
member’s date of retirement:
•

The description should cover any options open to him and any
contractual or ad hoc provisions for future pension increases. In the
case of a deferred benefit (for example, a preserved pension on
withdrawal before retirement in the fund), written information should
be provided on how this should be claimed when it becomes due.

•

In the case of withdrawal any facility for the payment of a transfer
value should be explained.
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Annual disclosure

In addition to the general information, the following minimum information
must also be disclosed to pensioners and to dependants of deceased
members on an annual basis:
•

the date of the annual disclosure;

•

a statement that the annual disclosure must be read in conjunction
with the initial disclosure and the previous annual disclosures and
that it updates the initial disclosure and the previous annual
disclosures;

•

details of any variations or amendments that may have occurred in
the general information or initial disclosure since the date of the
previous annual disclosure.

Special disclosure

Special disclosures must be made to all pensioners, deferred pensioners and
dependants before the happening of a special event. A “special event” will
include, among other things:
•

a change of address of the retirement fund or its administrator;

•

the restructuring of a fund;

•

a transfer to or out of a fund; and

•

any rule amendment that is likely to affect the membership or
benefits of the pensioner, deferred pensioner or dependant in any
way.

A special disclosure must, as a minimum requirement, include the following
information:
•

the date of the special disclosure;
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•

a statement that the special disclosure must be read with the initial
disclosure and, if applicable, all previous annual disclosures, and that
it updates them;

•

the details of the “special event” and the effect, if any, it will have on
the pensioner, deferred pensioner or dependant;

•

any action that may be taken, or recourse that is available, if the
pensioner, deferred pensioner or dependant is dissatisfied with, or
aggrieved by, the special event.

5.1.3

A membership communication plan

Planning a communication programme

There are two (2) types of communication that take place regarding a
pension fund. First is the formal communication as set out above, and the
second is communication from the employer to the employees regarding the
fund.
When a fund plans a communication programme the first item to be
addressed is to agree with the trustees and the employer what the objectives
of the programme are and to whom it is addressed. The objectives should be
simple, clear and preferably measurable.
Such objectives will be different for each fund but, as an example, could be
to:
•

inform all employees of their total benefits and all their components
and their value to the member and his dependants;

•

inform all members of the amount of money the employer spends on
benefits;

•

educate members on the methods of maximising the income tax and
estate duty relief; and

•

encourage employees to recognise the necessity for additional life
cover and retirement provision.
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Media

When deciding on the medium, the following list of communication strategies
may be considered:
•

Audio visuals

•

Explanatory meetings

•

Explanatory booklets

•

Individual benefit statements

•

Announcement letters

•

Displays

•

Annual reports

•

In-house magazines

•

Computer terminals

•

TV advertisements

5.2

PENSION FUND (PF) CIRCULARS

From time-to-time the Registrar of Pension Funds deems it necessary to issue
circulars to the retirement fund industry on matters that are of concern to
him.
Circulars sent to the retirement fund industry by the Registrar of Pension
Funds are preceded by the prefix “PF” and these have commonly come to be
known as the “PF Circulars”. PF circulars are not legislation but are directives
from the Registrar.
Whilst a large number of circulars have been issued over the years by the
Registrar, not all of these are still applicable today. Many of the older
circulars have also been replaced by subsequent legislative amendments to
the Pension Fund Act and, in some instances, the Income Tax Act.
There are also a few circulars that are of only passing interest as they deal
mainly with administrative communications between the FSB and funds.
An index of current and withdrawn PF Circulars can be found on the FSB’s
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website, www.fsb.co.za.

Summary
As member communication is a regulated function of a fund, it is essential to
ensure that all communication contain the relevant information as required by
the relevant regulations.

Self-Assessment Questions
1.

Which of the following would be considered appropriate methods for
member communication?
a)

A published article in a newspaper detailing the benefits offered
by the fund

b)

A television or radio advert

c)

A letter addressed to each member of the fund with their
specific information confirmed in the letter

d)
2.

A notice on the company’s intranet

What regulatory and relevant fund specific information is required to be
communicated to members?
a)

Details of the fund, details of the benefits for that specific
member and the relevant rate of contributions

b)

Details of the fund only

c)

Details of the trustees and their contact information

d)

Details of the Registrar of Pension Funds for general complaints
and queries

3.

Why is it necessary to have a member communication plan?
a)

There is no need for a member communication plan

b)

For compliance purposes only

c)

Because

the

trustees

must

consider

the

cost

of

a

communication plan
d)

Because member communication is a legislated requirement
and is required when changes are made to the fund, as well as
annual communication requirements, and these need to be
carefully planned
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Self-Assessment Answers
1.

Which of the following would be considered appropriate methods for
member communication?
a)

A published article in a newspaper detailing the benefits offered
by the fund

b)

A television or radio advert

c)

A letter addressed to each member of the fund with their
specific information confirmed in the letter

d)
2.

A notice on the company’s intranet

What regulatory and relevant fund specific information is required to be
communicated to members?
a)

Details of the fund, details of the benefits for that specific
member and the relevant rate of contributions

b)

Details of the fund only

c)

Details of the trustees and their contact information

d)

Details of the Registrar of Pension Funds for general complaints
and queries

3.

Why is it necessary to have a member communication plan?
a)

There is no need for a member communication plan

b)

For compliance purposes only

c)

Because

the

trustees

must

consider

the

cost

of

a

communication plan
d)

Because member communication is a legislated requirement
and is required when changes are made to the fund, as well as
annual communication requirements, and these need to be
carefully planned
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Chapter

6
Maintain, monitor and review retirement
funds
This chapter covers the following criteria:

KNOWLEDGE CRITERIA
Know and understand your contractual requirements and relevant legislation
Understand the implications of legislative timeframes
Keep updated with client service provisions and legislative changes and environment
Understand annual processes of a fund, including financial statements and reviews,
renewals of policies, fidelity insurance policy and member communication
Understand fund valuations
Know and understand the deliverables of contracts

SKILLS CRITERIA
Ensure and plan so that annual processes are completed timeously
Maintain client relationships
Record-keeping of annual processes:
•

Effect annual reviews and renewals;

•

Update annual plan in accordance with legislative changes

Review contracts and fund documentation to ensure legality, appropriateness and practical
implementation
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Purpose
In keeping with regulatory requirements to produce accurate member details
and statements of accounts per member, it is essential to ensure that the
monthly maintenance, monitoring and review processes are implemented
correctly. This chapter outlines those processes and requirements.
It may appear that some of this chapter is repetitive, however, the context of
this chapter is in the annual running of the fund, in which case some of the
activities were part of the installation of the fund as discussed in previous
chapters.

6.1

ANNUAL PLAN AND PROCESSES

An annual plan for a fund must at least include:
•

financial statement and reviews;

•

renewals of policies; and

•

member communication processes (as indicated in Chapter 5).

6.1.1

Ensure that the annual plan and processes happen timeously

The complexity of the task and, usually, the large number of members and
amount of relevant data, means that retirement fund administration systems
are almost all computerised and software can be bought “off-the-shelf”,
adapted to the task or created from scratch.
Administrative functions of the employer

The employer will have to make the necessary arrangements for certain of
the scheme functions to be carried out within his organisation, whether it is
an insured or a privately administered fund.
An employer has an obligation to make timeous payment of contributions and
to ensure that all employees join the fund when eligible.

132

© INSETA– Section 13 10b

The services of the administrator will normally include:
•

provision of explanatory literature;

•

maintenance of individual member and fund records;

•

provision of annual membership and financial statements;

•

calculation of benefits and funding rates;

•

periodical actuarial reviews;

•

payment of benefits for members exiting the fund;

•

direct payment of pensions;

•

negotiations with the Registrar of Pension Funds and the tax
authorities;

•

general advice on pension matters; and

•

implementation and compliance with amended legislation.

Nevertheless there are many tasks that only the employer can perform.
Among these are the following:
•

Supplying the data required for each member and collating the data
in the form required by the administrator. It is important to ensure
that the information is accurate and furnished at the proper time, as
required by Section 13A and Regulation 33 of the Pension Funds Act.
This information must include:
o

details of all new employees who are eligible for membership;

o

alterations in annual pensionable earnings;

o

withdrawals - members who leave the service for any reason
other than through death or retirement;

o

deaths - these should be accompanied by any evidence which
the insurer who underwrites the death benefits may require;

o

retirements - it is important that members are notified well in
advance of their normal retirement date, to ensure that the
relevant options are made available to the member, so that
the one most suitable to him may be elected prior to
retirement;

o

disablement - these should be accompanied by any evidence
which the insurer who underwrites the disability benefits may
require;

o

changes in status - it often happens that different benefits or
contribution levels apply to different member categories.
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•

Ensuring that all employees are included as soon as they are eligible;

•

Deducting members’ contributions (if any) from their remuneration
and keeping a record of these payments;

•

Completion of forms - The employer and/or the members have forms
to fill in on entry, completing medical forms where required for risk
benefits, at retirement, in the event of death or disablement and on
leaving service.

Duties of the fund administrator

The fund administrator’s functions may be broadly summarised as follows:
•

Managing the collection of contributions;

•

Timeous investment of each month’s contributions toward retirement
saving;

•

Timeous payments of the premiums for risk benefits to the relevant
insurer;

•

Maintenance of individual member records and the records of the
fund as a whole;

•

The maintenance of accounting records for the fund;

•

Providing the required information to a valuator for the periodic
submission of the valuation of the fund to the Registrar;

•

The submission of the annual financial statements, which include the
accounts and statistics of the fund, to the Registrar of Pension Funds;

•

Providing for changes to the fund.

The administrator is responsible to the management board for the efficient
administration of the fund. As the board members are ultimately responsible
they will monitor the activities of the administrator.
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Main functions of an administrator

These duties are to:
•

maintain and store member records;

•

perform calculations in respect of member benefits;

•

maintain accounting records;

•

produce statistical data;

•

calculate the value of insured benefits;

•

work out premiums for insured benefits based on the premium rates
provided by the underwriting insurer; and

•

provide the information for valuation purposes.

The areas covered would include the following:
•

Member eligibility;

•

Member contribution rates;

•

Pension entitlements;

•

In-service death benefits;

•

In-service disability benefits;

•

Normal retirement pensions;

•

Early retirement and late retirement pensions;

•

Post-retirement spouse’s pension;

•

Benefits payable to members on resignation.

Each member record should reflect the following information:
•

Date of commencement of service;

•

Date of entry into the retirement plan;

•

Date of birth;

•

Benefit classification criteria (for example, gender, marital status,
etc.);

•

Annual salary;

•

Member contribution rate;

•

In-service death and disability benefit amounts;

•

Normal retirement pension benefit.

6.2.2

Record-keeping requirements of annual processes

Maintaining fund records
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Once a new fund has been initiated and the initial membership data has been
recorded, a continuous process of member movement will be administered.
•

Existing member details will change from time-to-time;

•

New employees will join the scheme;

•

Some may have a temporary break in service; and

•

Some will leave the scheme either through resignation, death,
disablement or retirement.

Documentation of amendments or changes in fund structure

Any change made to the structure of the fund must be appropriately recorded
in the fund documents by the drafting of the necessary amendments. If there
are substantial amendments to the fund’s structure, it may be necessary to
revise the full set of rules.
Copies of the amended documents must be forwarded to the Registrar of
Pension Funds for registration and thereafter to the Commissioner for Inland
Revenue for approval.
Amending the fund records

If the benefit levels have been changed, appropriate adjustments to benefit
calculations in respect of each member must be made.
Member status changes

Type of change
Where fund benefits differ in status between categories, such as marital
status, number of dependants, executive or non-executive, the administrator
must be advised of any changes in these details.
Where these benefits are insured the administrator would need to advise the
insurer.
An important change, monthly or annually, is the adjustment to members’
pensionable salaries.
Effect of change on benefits
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Contribution and benefit levels are normally related to annual salary. Rapid
reaction to changes is particularly important in relation to risk benefits such
as group life and disability insurance. Benefit levels must be adjusted as soon
as possible in case a claim arises.
Similarly the information must be passed on to the insurer, where applicable,
so that the correct risk premium can be charged to the fund by the insurer.
New entrants

The employer notifies the administrator of a new entrant via a new entrant
form and begins to deduct contributions from the member’s salary with effect
from the member’s eligible date. The administrator must immediately
perform certain functions, many of which will be stipulated in the rules of the
fund.
Eligibility

The rules of the fund will clearly define who is eligible to join the fund. Each
new entrant must be checked against these criteria before the employee can
be admitted as a member of the fund.
It is normal practice that only fulltime staff will be eligible but there may still
be further distinctions between different classes of employees. For example,
hourly paid employees may be eligible for membership to a provident fund,
while monthly paid employees would be eligible for membership to a pension
fund.
There may be a maximum and/or minimum age restriction for eligibility.
Contributions

The new member entrant form will reflect the member’s annual pensionable
salary and the relevant category for that member’s eligibility. It is important
to check the contribution paid by the employer, to make sure that the
employer is deducting the correct contribution.
Insured benefits

The next important step is the calculation of the risk benefits applicable to
that member. The calculated sums insured must be compared against the
automatic acceptance limit applicable to the fund at that time. Any cover in
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excess of this limit will only be available to the member after the submission
of acceptable evidence of health being provided to the underwriting insurer.
This matter should be treated by all concerned as a matter of urgency.
Risk benefit premiums

The cost of risk benefits must be calculated and charged against the fund
from the date that the cover for a new entrant commences. Special care
should be taken in this regard for new members whose cover exceeds the
automatic acceptance limit.
If any such member should be a substandard risk, the excess cover may be
declined altogether or it may be offered subject to an additional premium
being paid.
Evidence of age

It is important that the employer supply the correct information regarding the
age of the members, as it could affect the rates for risk benefits and result in
a claim being repudiated.

6.2

KNOW

AND

UNDERSTAND

YOUR

CONTRACTUAL

REQUIREMENTS AND RELEVANT LEGISLATION

6.2.1

Implications of legislative requirements and timeframes

Penalties for late payment or non-payment of PAYE

The administrator is required to pay tax deductions in terms of members who
exit the fund to SARS each month.

Failure to pay and submit the required

documentation each month will result in the legislated penalties being charged.
Statutory returns

In terms of Government Notice No 99 the administrator of an insured pension
fund will be responsible for supplying to the Registrar of Pension Funds the
following prescribed information before 30 June in respect of the preceding
calendar year:
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•

Number of in-service members at the end of the previous year

•

Number of persons in receipt of regular periodic payments at the end
of that year

•

Benefit payments made during the year as:
a)

pensions (that is, regular periodic payments);

b)

lump sum awards on retirement or death;

c)

lump sum payments under circumstances other than b)
above.

The rather more onerous and detailed reporting required of privately
administered pension funds in terms of Government Notice No 98, are not
required of pension funds administered by insurance companies. However an
insurance company is required, under Section 36 of the Long-term Insurance
Act of 1998, to submit detailed statements under the regulations in respect of
its entire operation.
6.1.2

Process investment instructions correctly and timeously

Investment instructions which are not carried out timeously, within the agreed
service level agreement, can prejudice the fund or the member by investing
funds at a higher or lower price than at the requested time.

6.3

UNDERSTAND FUND VALUATIONS

Financial reporting

A statement of account must be prepared, at least once a year, and sent to
the employer. These statements must show a summary of all revenue
transactions and the current value on the capital accounts. Insurers also
provide full supporting documents detailing all contributions received in
respect of member and employer and listing each benefit payment made
during the accounting period.
6.3.1

Purpose of valuations
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The purpose of any valuation is to determine whether the accumulated assets
of the fund concerned, correctly reflect the accumulated contributions and
their relevant investment growth, over the period under assessment.
A valuator will include assumptions related to the current and future
contributions, and whether these will be sufficient to fulfil the fund’s
obligations towards its members in a defined benefit fund. On the strength of
the results obtained, certain recommendations are made concerning the
future contributions to the fund.
6.3.2

Valuation report

The Registrar sets certain requirements in respect of the minimum
information to be contained in such a report. The information (member
statistics, valuation basis) must be provided in such a way that an
independent actuary will be able to repeat the valuation.
Defined benefit funds

The valuation may be used for one or more of the following:
•

To comply with legislative requirements;

•

To check solvency levels;

•

To allow a better understanding of the trends and issues affecting the
fund;

•

To check the current funding level;

•

To maintain a check on the release of any surplus in any of the
surplus accounts;

•

In cases of company merges or buyouts;

•

To check the feasibility of providing altered (perhaps improved)
benefits to members;

•

To keep a track on the “equitable share” of members for withdrawal
purposes.

Dealing with surpluses in a defined benefit fund
Once the actuarial valuation has been conducted, the result may show a
surplus or deficit.
If a deficit exists it should be rectified by either a cash or regular contribution
or a combination thereof, but subject to any requirements of the regulatory
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authorities. If a surplus exists it could be appropriated to reduce the future
service required contribution rate in part or in full for a limited period of time.
Where an actuarial surplus arises it must be appreciated that this belongs to
the fund. The distribution

thereof must therefore be

determined

in

accordance with the amendments to the Pension Funds Act brought about by
the Pension Funds Second Amendment Act of 2001.

Defined contribution funds

Although it is clear that the importance of the valuation in a fixed contribution
fund is far less significant than for defined benefit funds, it is nonetheless still
necessary to do valuations on these funds for the following reasons:
•

to comply with legislation;

•

to confirm the allocation of growth to individual members’ accounts;

•

to allocate any excess funds from time-to-time;

•

to advise on possible changes to benefit levels;

•

in the event of company mergers or takeovers.

The data required

In order that an investigation and actuarial valuation of a pension scheme
can be carried out, certain data is required. This data must include the
following:
•

An up-to-date copy of the investment strategy, the investment
reports over the period and the rules because it is these which
govern the main working of the fund in all respects. Any changes that
have occurred to the rules since the previous valuation must also be
provided to the valuator;

•

The accounts should include revenue statements, as well as lists of
assets held at this and the previous valuation date. The actuary will
wish to examine the financial progress of the scheme on a year-toyear basis. He will also wish to consider the period since the previous
investigation as a whole and for this purpose he will normally prepare
a consolidated revenue account;

•

The previous valuation report;
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•

Details of all persons who fell into one or more categories of
membership (active, deferred pensioner, surviving spouse pensioner)
at any time since the previous valuation. The data on in-force
members and movements will need to include membership number,
date of birth, gender, salary at different dates between this and the
previous valuation, membership category (if applicable), dates of
joining/leaving the fund, details of any benefits paid;

•

Details of any annuities paid or purchased externally.

In some cases it may be possible to check every member but this would be
impractical for larger funds. General checks would thus be applied to the
data.
The actuary

It is the role of the actuary to:
•

ensure that the fund has been administered in accordance with the
rules of the fund and current legislation;

•

determine whether the correct investment return has been allocated
to each member’s share and that the assets and liabilities of the fund
match;

•

ensure that the correct benefits have been allocated to exiting
members;

•

ensure the correct allocation of assets between member accounts and
surpluses provided for in the rules of the fund; and

•

ensure that pensioner benefits (if any), are administered within the
legislative requirements.

PF 72 - VALUATION REPORTS ON UNDERWRITTEN FUNDS

PF 72 only applies to underwritten funds that are subject to an actuarial
investigation. Normally an underwritten fund is exempt from having to
provide a valuation report. Where, however, the fund becomes subject to an
actuarial investigation, the fund has to be valued at least once every three
(3) years. In accordance with PF 72 the valuator of the fund also has to
report on the structure of the fund’s assets and their appropriateness as
regards matching the liabilities of the fund with his tri-annual valuation.
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PF 107 - ACCOUNTING FOR INVESTMENT IN THE RECORDS AND FINANCIAL
RETURNS

All pension funds must operate procedures for recognising, measuring,
disclosing and presenting information about all the financial instruments and
investment property in the financial returns in such a manner as to comply
with the requirements in the relevant Statements of Generally Accepted
Accounting Practice issued by the South African Institute of Chartered
Accountants. This circular highlights the main requirements.
PF
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-

VALUATION

TO

DETERMINE

SURPLUS

AT

SURPLUS

APPORTIONMENT DATE

The standards for the valuation are set out along with the types of
contingency

reserve

accounts

that

may

be

established

before

the

apportionment and the conditions that apply to these.

6.4

KNOW

AND

UNDERSTAND

THE

DELIVERABLES

OF

CONTRACTS

6.4.1

Review contracts and fund documentation

Over and above the required annual regulatory submissions, it is good business
practice that a fund reviews its rules, policies and practices at least once a
year.
It is necessary to review the rules of the fund on an annual basis to ensure
that:
•

the membership categories are still sufficient for the purpose of the
fund;

•

the employer and employee contributions are still adequate;

•

the benefit structures are still adequate per category of members;

•

any legislative changes are incorporated in the rules;

•

normal retirement age; or

•

early or late retirements may need to be catered for if it has not been
part of the structure.
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Please note that the above are examples and not an exhausted list of
possibilities of rule revisions.
This review may include the revision of the:
•

investment performance against the investment strategy;

•

performance of the administration processes against the service level
agreement;

•

risk benefit policy;

•

benefit consultant’s performance – based on his ability to ensure that
the risk benefits are appropriate; and

•

performance of the management board.

In addition to the contractual requirements, the management fees of each
need to be reviewed.
6.4.2

Legality, appropriateness and practical implementation

Based upon the findings of the review conducted, a representative would report
back to client on potential:
•

rule changes;

•

maintenance or replacement of existing contracts or service providers;

•

updating the investment strategy; or

•

termination or transfer of a fund, and the implications thereof.

Summary
Further to the monthly running and maintenance of fund processes and
records, is the review of the performance of all aspects of the fund. Some of
these are regulatory processes that need to be submitted to the Registrar on
an annual basis, and others are good corporate governance.

Self-Assessment Questions
1.

What timeframes impact on the legislative requirements of pension
funds?
a)

Penalties for the time taken to pay a benefit to a member

b)

Penalties for the late or non-payment of PAYE and Statutory
Returns
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2.

c)

Penalties for not investing monies on the right date

d)

Penalties for not paying risk companies timeously

How can one keep updated with legislative changes and client service
provisions?
a)

By ensuring that one receives, reads and understands the
implications of PF Circulars, and planning for the impact of such
circulars

b)

By reading the financial section of the media

c)

By having regular meetings in which the team leader shares
information regarding new clients

d)
3.

By belonging to a legal society

Which of the following are processes that a fund should perform
annually?
a)

Review of investment growth and financials

b)

Review of retirement benefits projected for members

c)

Review

of

all

fund

contracts,

the

investment

strategy,

relevance of fund rules and fund benefits
d)
4.

Review of claims processed and new members joined

What is the purpose of a fund valuation?
a)

To determine whether the relevant claims have been paid and
correctly taxed

b)

To guarantee investment growth against projected benefits to
be paid

c)

To settle the trustees mind that the fund is profitable

d)

To determine whether the accumulated assets of the fund
correctly reflect the accumulated contributions and their
relevant investment growth over the review period

5.

What records need to be kept of annual processes?
a)

As long as the correct data shows on the admin system no
records need to be kept

b)

Only documents requiring signatures need to be kept

c)

Maintenance of member records, changes in fund structure,
amended fund records, member status changes and new
entrants

d)

All documents must be kept in triplicate copy
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Self-Assessment Answers
1.

What timeframes impact on the legislative requirements of pension
funds?
a)

Penalties for the time taken to pay a benefit to a member

b)

Penalties for the late or non-payment of PAYE and Statutory
Returns

2.

c)

Penalties for not investing monies on the right date

d)

Penalties for not paying risk companies timeously

How can one keep updated with legislative changes and client service
provisions?
a)

By ensuring that one receives, reads and understands the
implications of PF Circulars, and planning for the impact of
such circulars

b)

By reading the financial section of the media

c)

By having regular meetings in which the team leader shares
information regarding new clients

d)
3.

By belonging to a legal society

Which of the following are processes that a fund should perform
annually?
a)

Review of investment growth and financials

b)

Review of retirement benefits projected for members

c)

Review

of

all

fund

contracts,

the

investment

strategy,

relevance of fund rules and fund benefits

d)
4.

Review of claims processed and new members joined

What is the purpose of a fund valuation?
a)

To determine whether the relevant claims have been paid and
correctly taxed
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b)

To guarantee investment growth against projected benefits to
be paid

c)

To settle the trustees mind that the fund is profitable

d)

To determine whether the accumulated assets of the fund
correctly reflect

the accumulated

contributions and

their

relevant investment growth over the review period

5.

What records need to be kept of annual processes?
a)

As long as the correct data shows on the admin system no
records need to be kept

b)

Only documents requiring signatures need to be kept

c)

Maintenance of member records, changes in fund structure,
amended fund records, member status changes and new
entrants

d)

All documents must be kept in triplicate copy
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Chapter

7
Process a partial/full termination or transfer of
a retirement fund
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Know and understand the process and timeframes involved in the termination or transfer
of a retirement fund
Know and understand the legalities of terminating or transferring a retirement fund in
terms of labour relations and the Pension Funds Act
Understand the process of transferring a retirement fund from one administrator to
another

SKILLS CRITERIA
Explain the implications of the termination or transfer of a retirement fund
Facilitate the termination or transfer of a retirement fund
Ensure accurate and effective record-keeping of the termination or transfer documents
Process the termination or transfer of a retirement fund effectively
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Purpose
In line with the many events that can happen in the life of a company, it is
necessary to consider the implication of those events in terms of the pension
fund as well. This chapter provides the requirements in terms of terminations
and transfers of funds, when such events arise.
There are numerous situations in which employers find themselves due to the
dynamic change and evolving of businesses and economic challenges.
Employers may change company structures to better suit their business
needs and therefore as retirement funds are closely aligned to the company
structures, such changes affect a pension fund.
Employers very often merge with or acquire new companies, and must
therefore transfer into or out of the business of their retirement funds. These
changes may result in one of the following:
•

Full termination of a fund (Section 28 of the Pension Funds Act);

•

Partial termination – when a company sells off a section of its
business;

•

Transfer of a pension fund – from an insured fund to a standalone
fund or vice versa, or in the case of an acquisition of a new company
(Section 14 of the Pension Funds Act); or

•

Change of administrator – this must not be confused with a Section
14 transfer.

In any of the above changes, consideration must be given to the structure of
the fund, and how the structure will be impacted by the changes
implemented. The structures referenced specifically refer to:
•

privately administered or insured fund;

•

umbrella or standalone fund; or

•

type of fund – provident or pension fund.

The following methods may be considered in implementing these changes:
•

The assets and liabilities of all funds are transferred to a newly
registered fund;
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•

The new company’s fund transfers into the existing registered fund;

•

Members of certain existing funds are retained as paid-up members
of their own funds and also registered as “new” members of either
another of the existing funds or of a newly registered fund;

•

Existing funds are closed to all new entrants (employees), who are
instead only eligible for membership of one of the other existing
funds retained for this purpose, or a newly registered fund.

7.1

PROCESS

AND

TIMEFRAMES

OF

A

TERMINATION

OR

TRANSFER OF A FUND

7.1.1

Process in terminating a retirement fund

Where there is to be the dissolution of a fund, either as a voluntary action or
as a result of the liquidation of the employer, the appointment of a liquidator
in accordance with Section 28 of the Pension Funds Act will provide what
protection the Registrar is able to afford.

1.

Subject to the provisions of this section, a registered fund may be
terminated or dissolved in such circumstances (if any) as may be
specified for that purpose in its rules and in the manner provided by
such rules, and the assets of the fund shall, subject to the said
provisions, in that event be distributed in the manner provided by the
said rules.

2.

A liquidator shall be appointed in the manner directed by the rules,
or, if the rules do not contain directions as to such appointment, by
the board, but such appointment shall be subject to the approval of
the Registrar, and the period of liquidation shall be deemed to
commence as from the date of such approval.

3.

During such liquidation the provisions of this (Pension Funds) Act
shall continue to apply to such fund as if the liquidator were the
board.

4.

a)

The liquidator shall as soon as may be deposit with the
Registrar the preliminary accounts prescribed by regulation,
signed by him and certified by him as correct, showing the
assets and liabilities of the fund at the commencement of the
liquidation and the manner in which it is proposed to realize
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the assets and to discharge the liabilities, including any
liabilities and contingent liabilities to or in respect of
members.
b)

In discharging the liabilities and contingent liabilities to or in
respect of members referred to in paragraph (a) full
recognition shall be accorded to(i)
(ii)

the rights and reasonable benefit expectations of the
persons concerned;
additional benefits the payment of which by the fund
has become an established practice.

Clearly the voluntary dissolution of all pension and provident funds must be
handled in terms of Section 28 of the Pension Funds Act. (Where there is to
be an involuntary liquidation of a fund, where the Registrar has requested a
court to dissolve a fund; the conditions are stipulated in Section 29 of the
Pension Fund Act.) Section 28 which requires inter alia that:
•

a liquidator be appointed;

•

both reasonable benefit expectations and the plan’s established
practice, are taken into account.

There is no special tax dispensation for benefits paid out on dissolution. They
are treated as cash withdrawal benefits, preserved benefits, or retirement
benefits, as the case may be.
It is essential that dissolution provisions for all the components of an
employee benefit fund are clearly spelt out in the rules of the fund. These
provisions should be put in place at the commencement of the fund as it will
be too late to try and institute satisfactory arrangements when the fund is
about to be terminated. It is also important that members should know what
to expect in the event of the dissolution of a fund to which they belong.
Distribution of assets

It can be argued that a member’s reasonable benefit expectations on the
dissolution of a fund will be the same as on retrenchment or redundancy.
Members of a retirement fund can reasonably expect to only receive their
withdrawal benefits. However, as the fund is to be dissolved it will not be
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possible to pay withdrawal benefits in the normal way. It is usual for a
withdrawal benefit to simply be funded out of contributions received and so
no redemption of assets will be necessary.
Unfortunately, as the entire fund is now to be dissolved, with all members
“withdrawing”, all the assets will need to be realised before benefits can be
paid. Depending on how the fund’s assets are invested, there may thus need
to be an adjustment to the values.
Where assets are to be transferred to another fund the assets themselves can
be transferred, without having to convert them into cash. On the other hand
where benefits are to be paid out per member, assets will have to be
converted into cash.
Assets in smoothed bonus portfolios will usually have interest added at the
insurer’s interim bonus rate - declared as vesting and non-vesting bonuses. It
is unlikely that any non-vesting bonuses will be available for distribution to
members.
Assets in market value portfolios can be realised at their market values. The
insurer’s limitations on the dissolution of the fund must, however, always be
taken into account.
Special claims

All pensions already being paid must be fully secured, including the provision
for any guaranteed or reasonable benefit escalation. Where full provision has
already been made via purchased annuities there is no further claim against
the fund. In other cases suitable annuities will need to be purchased.
Deferred retirement benefits left in the fund by persons who have withdrawn
in the past will need to be fully secured. These monies will have to be
transferred to other suitable vehicles, such as pension or provident
preservation funds or retirement annuities.
It is possible that some members are entitled to immediate retirement for
one of the following reasons. They:
•

have already reached or passed the normal retirement age stated in
the rules;

•

can choose early retirement if this is provided for in the rules; or
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•

are entitled to an ill-health or disability retirement, but have not yet
retired.

Disability income claims

Where comprehensive disability income benefits are provided employees
sometimes believe that they will enjoy full security and that if they become
and remain disabled, even if the fund is dissolved:
•

their disability income will be paid up to their normal retirement age;

•

their normal retirement benefits will continue to accumulate in the
normal way; and

•

at their normal retirement age their pension will start and/or they will
receive their retirement lump sum.

However, if their retirement plan is dissolved the reality of the situation could
prove to be completely different. It is advisable that the rules of the fund are
studied carefully to establish whether, despite the fact that the fund be
dissolved, the following occurs:
•

provided that the member remains disabled, the disability income
payable to him will continue to be paid until the stated normal
retirement age;

•

should this not be the case, what earlier termination date will apply in
terms of the disability income plan;

•

if the disability income plan provides for the employer’s contributions
to the retirement plan to continue:
o

will the benefit continue until normal retirement age; or

o

will the insurer pay out the actuarially determined value of
the benefit?

With a dissolved fund, the employer contributions to the fund could pose a
problem. While these are more than likely being funded by a waiver of
contributions benefit purchased together with the original disability income
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benefit, it is the vehicle into which these contributions are to be paid that
poses the question.
Alternatively it needs to be arranged that the actuarially calculated
discontinuance benefit due to the disabled member be paid into some vehicle
to which continued contributions can be made, such as a voluntary annuity
contract. The contributions due by the insurer can then be paid into the
annuity until such time as that member attains normal retirement age.
NOTE: This must be done by a person licensed for the relevant product
category under FAIS with the FSB.
Note that if the fund has been dissolved as a result of the employer going out
of business, it is unlikely that any reinstatement of a member’s disability
income as a result of a recurring disablement of the original cause will be
possible.
PF 111 - VOLUNTARY DISSOLUTION OF A FUND*

It is in Section 28 of the Pension Funds that the voluntary dissolution of a
fund is dealt with. This circular was issued by the Registrar as an indication of
the requirements for dissolution, and also provided guidelines on how the
voluntary dissolution of a fund should be managed.
7.1.2

Process in transferring a retirement fund

Whenever a retirement fund is to be discontinued, merged, or the members
transferred to another fund, the protection of the members is the prime
consideration of the Registrar.
Where a merger or transfer of members is to be undertaken, the
management boards of the funds concerned will, no doubt, have negotiated
in the best interests of their various members.
In fulfilling this role, the Registrar can use the powers granted to him by
Section 14 of the Pension Funds Act to ensure that any changes to the
existence of the fund do not prejudice the members of the fund.
Mergers and transfers

Section 14 of the Pension Funds Act is the section that deals, in particular,
with the issue of amalgamations and transfers of funds.
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Section 14 outlines some of the considerations that need to be taken when
funds are merged or members are transferred between funds.

1.

No transaction involving the amalgamation of any business carried on
by a registered fund with any business carried on by any other person
(irrespective of whether that other person is or is not a registered
fund), or the transfer of any business from a registered fund to any
other person, or the transfer of any business from any other person to a
registered fund shall be of any force or effect unlessa)

the scheme for the proposed transaction, including a copy of every
actuarial or other statement taken into account for the purposes of
the scheme, has been submitted to the Registrar;

b)

the Registrar has been furnished with such additional particulars or
such a special report by a valuator, as he may deem necessary for
the purposes of this subsection;

c)

the Registrar is satisfied that the scheme referred to in paragraph
a)
is reasonable and equitable and accords full recognition(i) to the rights and reasonable benefit expectations of the
members transferring in terms of the rules of a fund where
such rights and reasonable benefit expectations relate to
service prior to the date of transfer;
(ii) to any additional benefits in respect of service prior to the
date of transfer, the payment of which has become
established practice; and
(iii) to the payment of minimum benefits referred to in section
14A,

and that the proposed transactions would not render any fund which is
a party thereto and which will continue to exist if the proposed
transaction is completed, unable to meet the requirements of this Act or
to remain in a sound financial condition or, in the case of a fund which
is not in a sound financial condition, to attain such a condition within a
period of time deemed by the Registrar to be satisfactory;
d)

the Registrar has been furnished with such evidence as he may
require that the provisions of the said scheme and the provisions,
in so far as they are applicable, of the rules of every registered
fund which is a party to the transaction, have been carried out or

156

© INSETA– Section 13 10b

that adequate arrangements have been made to carry out such
provisions at such times as may be required by the said scheme;
e)

the Registrar has forwarded a certificate to the principal officer of
every such fund to the effect that all requirements of this
subsection have been satisfied.

2.

Whenever a scheme for any transaction referred to in subsection (1)
has come into force in accordance with the provisions of this section,
the relevant assets and liabilities of the bodies so amalgamated shall
respectively vest in and become binding upon the resultant body, or as
the case may be, the relevant assets and liabilities of the body
transferring its assets and liabilities or any portion thereof shall
respectively vest in and become binding upon the body to which they
are to be transferred.

3.

The officer in charge of a deeds registry in which is registered any deed
or other document relating to any asset which is transferred in
accordance with the provisions of subsection (2), shall, upon production
to him by the person concerned of such deed or other document and of
the certificate referred to in paragraph (e) of subsection (1), without
payment of transfer duty, stamp duty, registration fees or charges,
make the endorsements upon such deed or document and the
alterations in his registers that are necessary by reason of the
amalgamation or transfer.

4.

A transaction effected in terms of this section shall not deprive any
creditor of a party thereto (other than in his capacity as a member or a
shareholder of such party) of any right or remedy which he had
immediately prior to that date against any party to the transaction or
against any member or shareholder or officer of such party.

It is not uncommon for members to be transferred from one fund to another
particularly with the large number of umbrella funds available. However,
when employers, and so too, their retirement funds, are merged, it is usual
that one of the funds be discontinued and its members transferred to the
remaining fund.
An alternative option is for both funds to be discontinued and a new fund
installed. Whichever method is chosen will result in a discontinuance and
much of what applies in the case of other discontinuances, for example, the
insolvency of the employer will need to be applied.
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In keeping the obligations for past service in mind, the principal employer,
who will ultimately be responsible for the actuarial viability of the new fund,
has the option of several different ways in which retirement benefits can be
dealt with in the new fund.
Financial implications for the buyer

Where an entrepreneur is considering the purchase of a competitor company,
there are a few questions that he would have to successfully answer before
making his final decision:
•

What are the employer’s current contribution charges to the various
funds and will this need to be adjusted?

•

In the case of retirement plans, how adequately are they currently
funded? It is best to arrange for a new valuation and not to rely on
the last valuation done. If the funding rate was based on relatively
weak assumptions, there could well be the need for an employer
contribution rate increase at the next valuation. If retirement plans
are to be merged, requiring a change to a more conservative basis, a
higher contribution rate might be needed immediately.

•

Does any practice by the employer, either by contract or precedent,
constitute an additional liability? For example, paying a part of any
retirement pensions out of current revenue. In such a case the full
employee benefit plan liability may not be apparent from a casual
inspection of the company documents.

Where the company to be purchased has employees participating in a group
plan:
•

the quoted rates for the various benefits could be the rates for a
select group. This means that the true rates for the selected group,
when all employees are permitted to partake in the scheme, could be
quite different - resulting in different costs;

•

a significant portion of the assets of a retirement plan may have to
be determined and transferred to another scheme which will then be
responsible for providing the benefits in respect of service prior to the
takeover.
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Considerations for the seller

The buyer may ask for information that it feels is needed in order to be able
to make an assessment of the possible financial implications linked to the
merging of the employee benefit plans.
Securing the interests of employees
The seller should try to protect the interests of his employees within the
company that he is selling. Future remuneration and employee benefits will
naturally depend on the policy of the buyer but retirement benefits in respect
of past service should be protected in as best a way as the seller can
guarantee during negotiations.
Pensions and deferred retirement benefits
All pensions already being paid must be fully secured, including the provision
for any guaranteed or reasonable benefit escalation. Where full provision has
already been made via purchased annuities there is no further claim against
the scheme. In other cases, suitable annuities will need to be purchased.
Deferred retirement benefits left in the scheme by persons who have
withdrawn in the past will also need to be fully secured.
Retirement plan members entitled to immediate retirement
Members whose normal retirement date fall on or before the takeover date
but who have not yet retired should be allowed to retire on that date.
Retirement plan members eligible for early retirement
There could be members who are, in accordance with their current rules and
subject to employer consent, eligible for early retirement at the takeover
date. These members should be offered the option of voluntary early
retirement.
Benefit restructuring

One will occasionally find with a merger or takeover between companies that
the employee benefit plans have identical benefit structures and that they are
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merged simply in the interests of efficiency. However, in most cases there
would be no point in merging the employee benefit plans unless there was a
need for benefit restructuring.
Once the true benefits and costs of an employee benefit plan are known, the
planning of benefit restructuring can begin. Always remember that the added
concerns of any effect on the other employee benefit plans involved in the
organisation and the need to align benefits and administration, etc. must be
taken into account.
Upward pressure on benefits

In an attempt to persuade employees to accept the culmination of the merger
of the plans there is often a temptation to make each benefit equal to the
better of those available under the two (2) old schemes. There is a very real
danger that the resulting package could be unduly expensive and/or
unbalanced.
Ancillary benefit reserves

It may be found at the time of the merger that post-retirement pensions
payable to dependants, ill-health early retirement benefits, or some other
ancillary benefit that requires pre-funding, is provided as part of one (or
both) of the schemes. The decision must now be made as to whether the
members’ reserves are to be distributed to them as cash or are to be used to
provide benefits under the new fund. Should the latter be the case, the
additional reserves will be included as part of the new scheme.
Where only one of the funds provided these benefits, the paying of the
reserves to the members would seem to be the best way of dealing with the
reserve. Unfortunately the benefit would then be lost to those who would
have qualified at a later date.
Where the new fund provides the same benefits, and takes the relevant
reserves into account for this purpose, additional funding will be needed to
reinstate the solvency levels of the merged funds.
Transfer of assets

When assets that have been invested with an insurer in a smoothed bonus
portfolio are to be withdrawn from the insurer there are, more often than not,
penalties incurred. The non-vesting bonuses could be reduced or even
withdrawn. An alternative, where the fund will receive the bonuses, is that
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that the payout will be delayed or paid in instalments over a period of up to
ten (10) years.
The pros and cons of terminating the investment with the insurer must
therefore be carefully assessed. Consideration must also be given that, when
a large lump sum is paid into a smoothed bonus portfolio, there could be a
downward adjustment of the initial value of the investment if the market
values of the underlying assets are high at the time.
In transferring the assets from a market value portfolio, either one or both of
the following routes can be used:
•

Ownership of the underlying assets can be transferred from the
seller’s fund to the buyer’s fund or from the old funds to the new
fund;

•

The underlying assets can be liquidated and the assets transferred as
cash.

Note that interest would need to be paid for any period between the sale of
an underlying asset and payment of the relevant amount to the new fund.
To avoid any disputes it should be clearly specified when underlying assets
are to be transferred or sold. Should they be sold it must also be clearly
established when the cash value is to be transferred and what interest is to
be paid. It is generally understood that, whatever form the investment may
take, transfers into a market value portfolio are seldom a problem.
However, when assets or cash are to be paid or transferred into a portfolio or
converted

into

some

other

form

of

investment,

there

are

usually

administration charges that will accrue. Unless the administrative charges are
paid separately (usually by the new employer), these will be deducted from
the value of the investment.
Minimum values

The findings by the Pension Funds Adjudicator concerning fund charges,
especially on discontinuance of contributions, particularly under retirement
annuities, has led to an increased focus on this aspect of fund treatment.
Section 14 of the Pension Fund Act spells out minimum benefits on
amalgamation and transfer, while Section 14A specifies that the benefit
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payable to a member who ceases to be a member of the fund before
retirement, in circumstances other than the liquidation of the fund, cannot be
less than the minimum individual reserve. Section 14B spells out the
calculation of the minimum individual reserve.
The regulations to the Long-term Insurance Act of 1998 address the issue of
discontinuance charges for fund member policies in Clause 5.3.
A fund member policy is defined as a policy –
a)

of which a fund is or was the policyholder; and

b)

which is or was entered into by the fund for the purpose of funding
exclusively the fund’s liability to a particular member (or to the
surviving spouse, children, dependants or nominees of the member)
in terms of the rules of the fund.

Fund member policies

(1)

Where a causal event occurred in respect of a fund member policy
on or after 1 January 2001, but before the effective date, and the
insurer on account of that causal event deducted causal event
charges which in total exceed the maximum prescribed in sub
regulation (2), the insurer must:
a)

if the policy has not come to an end before the effective date,
within 6 months after the effective date credit the policy with
the amount by which the total causal event charges deducted
exceed the prescribed maximum (“the excess amount”) plus
interest on the excess amount calculated in accordance with
regulation 5.5; or

b)

if the policy has come to an end before the effective date, and
if the amount by which the total causal event charges
deducted exceed the prescribed maximum (“the excess
amount”) is R150 or more, upon the written request of the
member, or in the case of a deceased member upon the
written request of the dependants or nominees of the
member, which request in every case must be received by the
insurer within three years after the effective date, within 6
months after having received the written request pay the
excess amount plus interest on the excess amount calculated
in accordance with regulation 5.6, less any tax that must be
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deducted, to the member or to the dependants or nominees of
a deceased member.
(2)

The maximum deductible charges for purposes of sub regulation
(1) are:
a)

where the causal event is one contemplated in paragraph a),

c), f) or g) of the definition “causal event”, 35% of the
investment value immediately before the causal event;
b)

where the causal event is one contemplated in paragraph b)
of

the

definition

“causal

event”,

a

percentage

of

the

investment value immediately before the causal event equal
to 35% multiplied by the amount by which the basic premium
has been reduced divided by the basic premium before it was
reduced;
c)

where the causal event is one contemplated in paragraph d)
or e) of the definition “causal event”, 35% of the amount by
which the investment value immediately before the causal
event has been reduced.

(3)

Where a causal event occurs in respect of a fund member policy on
or after the effective date, the insurer may not on account of that
causal event deduct causal event charges which in total exceed the
maximum prescribed in sub regulation (4).

(4)

The maximum deductible charges for purposes of sub regulation
(3) are:
a)

where the causal event is one contemplated in paragraph a),

c), f) or g) of the definition “causal event”, 30% of the
investment value immediately before the causal event;
b)

where the causal event is one contemplated in paragraph (i)
of

the

definition

“causal

event”,

a

percentage

of

the

investment value immediately before the causal event equal
to 30% multiplied by the amount by which the basic premium
has been reduced divided by the basic premium before it was
reduced;
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c)

where the causal event is one contemplated in paragraph d)
or e) of the definition “causal event”, 30% of the amount by
which the investment value immediately before the causal
event has been reduced.

Contract options for the buyer

Where risk benefits are transferred from one insurer to another it is
imperative to ensure that the benefits offered are at least the same between
the two risk policies.
The underwriting conditions will be crucial in establishing the viability of
moving the plan, but there are no accumulated benefits in respect of past
service that need to be taken into account.
There are also no accumulated assets but, if there was a profit-sharing
arrangement between the original insurer and the fund to be terminated, a
need for negotiations and/or careful timing of the termination would arise.
7.1.3

Record -keeping requirements in the transfer or termination of a
retirement fund

The administrator of the transferring fund is required to maintain and update
the shares of transferring members until receipt of the certificate of transfer
from the Registrar.
Between the effective date of transfer and receipt of the certificate, the
transferring fund is required to pay benefits in respect of members who have
terminated their employment with the employer, and those who may have
died.
The transferee fund will receive new contributions and maintain the records of
all members involved in such a transfer, with effect from the date of transfer
and will add to their benefits the transfer values upon receipt thereof from the
transferring fund.
The transferring fund is obliged to continue submitting all statutorily required
documentation until the completion of the transfer.
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PF 120 - SECTION 14 OF THE PENSION FUNDS ACT (ACT 24 OF 1956)
AMALGAMATIONS AND TRANSFERS

This circular set out the conditions of the Registrar in respect of the different
types of transfers undertaken in terms of Section 14 of the Pension Funds Act
and also attempted to clarify other issues in respect of transfers.
For example, where transfers can cause members to be worse off on
resignation immediately after the transfer than they were before, the board
of the fund must ensure that this is checked before submission to the
Registrar.
The principal officers of the funds concerned must disclose to the Registrar
any such prejudice. Proof must be submitted that explicit approval by at least
75% of the transferring members has been obtained, after a clear and
comprehensive communication

exercise advising the members

of

the

prejudice they will suffer.
The boards of both the transferor and the transferee funds must be satisfied
that a transfer is reasonable and equitable and accords full recognition to the
rights and reasonable expectations of the members. Boards should not rely
only on a statement by the valuators/actuaries.
PF 123 - SECTION 14 TRANSFERS AND SURPLUSES

The Registrar will allow full transfer under the following conditions:
a)

the Registrar has recorded a “nil surplus“ scheme; and

b)

an application for members’ accrued liabilities and corresponding
assets must be submitted.

In addition, the board of the fund’s term must be extended for a period of at
least three (3) years from date of transfer and should the rules of the fund
not cater for these conditions; the existing board must amend them before
their term of office expires.
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7.2

LEGALITIES

OF

TERMINATING

OR

TRANSFERRING

A

RETIREMENT FUND

7.2.1

Implications in terms of the Labour Relations Act

It is important to assess the choices members may make, by considering
Section 197 of the Labour Relations Act has been applied to the termination or
transferring of a fund.
In this section and in Section 197Aa)

'business' includes the whole or a part of any business, trade,
undertaking or service; and

b)

'transfer' means the transfer of a business by one employer
('the old employer') to another employer ('the new employer')
as a going concern.

2)

If a transfer of a business takes place, unless otherwise agreed in
terms of subsection (6)
a)

the new employer is automatically substituted in the place of
the old employer in respect of all contracts of employment in
existence immediately before the date of transfer;

b)

all the rights and obligations between the old employer and an
employee at the time of the transfer continue in force as if they
had been rights and obligations between the new employer and
the employee;

c)

anything done before the transfer by or in relation to the old
employer, including the dismissal of an employee or the
commission of an unfair labour practice or act of unfair
discrimination, is considered to have been done by or in
relation to the new employer; and

d)

the transfer does not interrupt an employee's continuity of
employment, and an employee's contract of employment
continues with the new employer as if with the old employer.
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4)

Subsection (2) does not prevent an employee from being transferred to
a pension, provident, retirement or similar fund other than the fund to
which the employee belonged prior to the transfer, if the criteria in
section 14(1)(c) of the Pension Funds Act, 1956 (Act No. 24 of 1956),
are satisfied.(3)

7.2.2

Implications in terms of the Pension Funds Act

Section 14 and Section 28 of the Pension Funds Act prescribes how these
processes are to be done as stated above.
In addition, Section 14 of the Pension Funds Act also makes provision for the
consultation process with transferring members of a Fund, and states that the
Registrar will not approve such transfer unless evidence of such communication
is provided.
In the communication it must be evidenced that the new structure of the
fund was explained, that the members have understood the proposed
changes and that they are satisfied with such changes.
In addition, if any members raised objections to the communication, there
needs to be evidence that such an objection has been satisfactorily resolved.

7.3

PROCESS

OF

TRANSFERRING

A

FUND

FROM

ONE

ADMINISTRATOR TO ANOTHER

7.3.1

Administrator change

It is possible for a fund to remain in structure and legal standing and to only
change the administrator from one registered administrator to another.
It is important to note that an administrator change does not necessarily
result in a Section 14 transfer, as there is no transfer of assets.
In these cases, the administrator change needs to be communicated to the
Registrar, within a specified period for approval, and the business of the fund
then continues as normal.
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Summary
It is necessary to understand the implications of the structural changes
considered when changes are made to pension funds, as there are many
different variables of situations that could happen.

The legislative impact

and requirements for these must be considered at all times.

Self-Assessment Questions
1.

In which Section of the Pension Funds Act do we find the process and
time frame in the termination of a fund?

2.

a)

Section 28

b)

Section 14

c)

Section 52

d)

Section 18

In which Section of the Pension Funds Act do we find the process and
time frame in the transfer of a fund?

3.

a)

Section 28

b)

Section 18

c)

Section 52

d)

Section 14

What are the legalities of terminating or transferring a fund in terms
of labour relations and pension fund legislation?
a)

There are no legalities in terms of Labour Relations when
terminating or transferring a fund

b)

Members of a fund have the right to full consultation and
representation in the process of terminating a fund, and
protection of rights

c)

Members must be happy with what they receive in the
transfer or termination of a fund, irrespective of the outcome

d)

Members have no rights in the transfer or termination of a
fund

4.

The process of transferring a fund from one administrator to
another:
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a)

requires a Section 14 transfer

b)

requires a termination of fund and registration of a new fund
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c)

is simply an administrator change and does not always require
a Section 14 transfer or termination of fund

d)

is not possible (one cannot change the administrator of a
pension fund)

5.

Explain the implications of the termination or transfer of a retirement
fund
a)

Transfers seldom require many changes

b)

Transfers may require rule changes or an entire new set of
fund rules for registration

c)

Termination

is

100%

an

employer’s

decision,

and

no

consultation with the member is required
d)

A transfer is as simple as cancelling one policy and starting a
new one
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Self-Assessment Answers
1.

In which Section of the Pension Funds Act do we find the process and
time frame in the termination of a fund?

2.

a)

Section 28

b)

Section 14

c)

Section 52

d)

Section 18

In which Section of the Pension Funds Act do we find the process and
time frame in the transfer of a fund?

3.

a)

Section 28

b)

Section 18

c)

Section 52

d)

Section 14

What are the legalities of terminating or transferring a fund in terms
of labour relations and pension fund legislation?
a)

There are no legalities in terms of Labour Relations when
terminating or transferring a fund

b)

Members of a fund have the right to full consultation and
representation in the process of terminating a fund, and
protection of rights

c)

Members must be happy with what they receive in the
transfer or termination of a fund, irrespective of the outcome

d)

Members have no rights in the transfer or termination of a
fund

4.

The process of transferring a fund from one administrator to
another:
a)

requires a Section 14 transfer

b)

requires a termination of fund and registration of a new fund

c)

is simply an administrator change and does not always require
a Section 14 transfer or termination of fund

d)

is not possible (one cannot change the administrator of a
pension fund)
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5.

Explain the implications of the termination or transfer of a retirement
fund
a)

Transfers seldom require many changes

b)

Transfers may require rule changes or an entire new set of
fund rules for registration

c)

Termination

is

100%

an

employer’s

decision,

and

no

consultation with the member is required
d)

A transfer is as simple as cancelling one policy and starting a
new one
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Chapter

8
Deal with retirement fund claims
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Understand the types of claims and benefits
Know and understand the implications of the Income Tax Act and Pension Funds Act and
relevant regulations on retirement fund claims
Understand the processes of service providers in relation to retirement fund claims
Understand the legislative impact of divorces, maintenance, children customary union and
trusts, as it applies to retirement funds

SKILLS CRITERIA
Provide advice on legislative impacts on retirement fund claims
Process claims and effect orders
Keep records of payments and orders processed with supporting documents
Communicate the payments to relevant parties

© INSETA– Section 13 10b

173

Purpose
The processes of retirement fund claims are regulated by the Pension Funds and
Income Tax Acts. These processes are outlined in this chapter.

8.1

TYPES OF CLAIMS AND THEIR TAX IMPLICATIONS

There are four main types of exits by members of a retirement fund. These
are:
•

retirement;

•

withdrawals;

•

disablement; or

•

death

8.1.1

Retirement claims

The normal retirement age is the cornerstone in the determination of the
benefits to be provided by the fund and is commonly age 65. It may be
different for various classes of members, but whatever the pertinent “normal
retirement age” in terms of the fund, it will be clearly stated in the rules.
It will be necessary to determine whether the member will in fact be retiring
or postponing retirement and continuing in employment. In the event of the
person opting for a late retirement option, no immediate action will be
required, apart from making an appropriate entry in the fund records.
It is also possible for members to retire early, if the rules of the fund provides
for early retirement and with the consent of the employer.
If the member is going to retire, the total annuity available is established and
the member is asked to consider whether he wishes to exercise any options
available to him.
The member will usually be entitled to take a portion of his benefits in cash.
The alternative figures must be calculated according to the rate of exchange
of pension for cash in use by the fund and is usually stipulated in the rules.
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Amount of benefit

A member’s pension entitlement will depend on the nature of the fund’s
retirement benefits.
In a provident fund the benefit paid out is the retirement benefit. In the case
of

a

pension

fund,

the full

capital

or

the

portion

remaining

after

“commutation”, must be converted into a pension benefit.
Where pensions are paid directly out of the fund’s account, the fund itself is
responsible for the fulfilment of the terms and conditions of the payment of
the pension.
Payment of benefits

When the form and amount of the benefits have been determined,
arrangements for their payment are initiated. Proof of age is required before
any payment is made.
If the member has decided to take a part of his benefits in cash, a payment
for the appropriate amount will be made after deduction of any tax.
A tax directive has to be obtained by the fund administrator from the
Receiver of Revenue, before payment is made to the member.
Monthly pension payments are subject to tax, and the person making the
payment to the pensioner is responsible for the deduction of tax and the
accounting for it to the appropriate tax office.
Benefits on death after retirement

Once a member has retired and then dies after commencing to draw his
pension, there may be no further benefit payable. However, there are several
circumstances in which some further benefit may become due and the rules
must be examined to check this position.
A member should then consult with a person registered for the relevant FAIS
Product Categories with the FSB in this regard.
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Allocation of surplus

The Pension Funds Second Amendment Act of 2001 (Act no. 39 of 2001)
naturally

created

considerable

problems

for

administrators,

especially

considering the requirement that surplus should be calculated working back to
January 1980.
8.1.2

Withdrawal claims

The Pension Funds Second Amendment Act of 2001 (Act no. 39 of 2001)
introduced the concept of “minimum benefits” which are to be phased in over
a period of time, and will, hopefully, prevent the accumulation of future
surpluses.
The term “minimum benefits” is in fact a collective term that includes:
•

minimum pension increases payable to pensioners; and

•

minimum benefits payable to members on:
o

retrenchment;

o

dismissal;

o

withdrawal;

o

transfer to another fund;

o

conversion of a fund; or

o

termination of a fund.

Taxation

The first portion of any cash withdrawal benefit is tax-free. This amount is
subject to change at the discretion of the Inland Revenue authorities but has
for a number of years now, been set at a value of R1 800, although
indications are that this may be subject to review. Any amount above this
limit will be subject to tax at the member’s average rate of tax, calculated as
the higher average in the year of retirement or the previous year.
Where the benefit is liable for tax, the administrator must apply to the
member’s local revenue office for a tax directive. The tax deduction
requested by the revenue authorities may include arrear amounts of normal
income tax.
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If the cash withdrawal benefit is, however, transferred to a similar retirement
fund, that is, pension benefits must be transferred to another pension fund or
to a pension preservation fund, or to a retirement annuity fund, then taxation
can be completely avoided.
Employer contributions

The employer contribution in respect of withdrawing members, which is not
used to enhance member withdrawal benefits, reverts to the retirement
scheme as a surplus.
Breaks in service

When an employee will be absent from work for an extended period (normal
periods of paid leave excluded), pensionable service may be interrupted.
Maternity leave, long periods of illness or extended study leave are examples
of interrupted service.
Whenever an extended leave of absence occurs, the employer has the option
of ignoring these breaks from the point of view of pensionable service but
then both member and employer contributions must be maintained in full
throughout the period.
Treatment of breaks in service
When a break in service commences, the employer advises the administrator
of the effective date of the break and the date of the member’s last
contribution.

The

monthly

payment

made

by

the

employer

to

the

administrator must be adjusted accordingly.
The member record will be suitably annotated and held in suspense pending
recommencement of service.
Risk benefits may continue during the break, provided the employer pays the
regular risk benefit premiums.
When the member returns to active employment the date of commencement
of service is advised on the requisite form and full contributory membership
is reinstated.
8.1.3

Disability claims
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In the event of disablement the process is a lot more complex.
Admission of disability claims

Information must be called for from the disabled member, his medical doctor
and the employer. On the strength of this information provided by the
administrator the insurer must judge if the degree of disablement is sufficient
to qualify for payment of the benefit in terms of the definitions of disablement
contained in the rules.
Where large lump sums are involved and the qualifying condition is
permanent disablement, the insurer may want to postpone a decision in order
to test the permanence of the condition. This postponement is normally
written into the rules and can be a stipulated period from the date of
disablement.
Should there still be some doubt as to the permanence of the disablement,
some insurers reserve the right - in terms of their policy conditions - to pay
the benefit in 60 equal instalments over a period of five (5) years.
Revenue department requirements

The taxation of disability benefits is complex as it depends upon whether the
member remains in the fund or whether it is regarded as a withdrawal or
retirement from the fund. Where the benefit is an insured “permanent health
insurance” benefit, the insurer who provides the benefit will be responsible
for the deduction of any tax in accordance with the normal SITE or PAYE
system.
Should the benefit, however, not be insured and the member be permitted to
go on an early retirement, the administrator will be responsible for the
payment of the “pension” benefit and therefore also the deduction of tax.
A member who is permanently disabled and is paid an income from an
insured “permanent health insurance” benefit, may or may not, remain a
member of the fund. Should the member be required to leave the fund, the
member will be paid a withdrawal benefit that will be taxed in the normal
way. Modern thinking, however, is to allow the member to continue his
membership of the fund until normal retirement age as defined in the rules.
As the “permanent health insurance” benefit will cease at the same age the
member will then “retire” from the fund as if he were a normal retiree.
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Should this, however, be the case the member must continue his
contributions to the fund in order to ensure that adequate contributions have
been made.
The

employer’s

contributions

may

have

been

paid

by

a

waiver

of

contributions benefit linked to the permanent health insurance benefit by the
insurer.
8.1.4

Death claims

The payment of benefits in the event of the death of the member before
retirement is prescribed in Section 37C of the Pension Funds Act. It is
generally

accepted

that

benefits

will

be

paid

to

a

dependant

and

“Dependants” are, in fact, clearly defined in the Pension Funds Act.
However, not every member has clearly defined dependants. The member
may, for a number of reasons, never have married, be divorced, be a widow
or widower and/or die childless.
In a situation where there are no obvious dependants, the members of the
management board will need to decide to whom the deceased member’s
benefits are to be paid. The decisions that are made by the management
board must be guided by the conditions of Section 37C of the Pension Funds
Act.
The member may, or may not, have nominated a beneficiary, in which case
the task of the board members may be a little easier. Nevertheless, the board
members have a duty and obligation to decide what happens to any benefits
due from a deceased member. The wishes of the deceased member will be
taken into account but the final decision rests with the management board
that is governed by Section 37C of the Pension Funds Act.
Tax implications

The lump sums from the particular funds are deemed to have accrued on the
day immediately before the date of death.
The dependants and/or beneficiaries of the retirement benefits payable will
therefore not be required to pay the tax thereon. This must be paid by the
fund by deducting it from the benefit.
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The calculations to be applied in determining the tax-exempt portion are the
same as for retirement, as the member is deemed to have retired the day
before death occurred.
Death in service

Admission of claims
If a member dies before retirement, the benefit in terms of the rules of the
scheme is calculated on the latest salary details. Before admitting the claim,
certain

documents must first be produced and certain investigations

conducted.
In the event of a death claim the insurers will require that the administrators
provide proof of death in the form of an official death certificate. Proof of age
will also be called for if this has not yet been submitted. If death occurred
very soon after commencement of membership, the insurer may also ask the
administrator to confirm that the member was in active fulltime employment
on the date the member became eligible to join the scheme.
Revenue department requirements
Lump sum death benefits are tax-free up to certain limits in terms of the
formulas included in the Second Schedule of the Income Tax Act that are also
applicable to a member at retirement. Any amounts above the tax-free limit
are taxed at the member’s average rate.
Before the benefit can be paid the administrator must obtain a tax directive
from the member’s local revenue office.
Spouse’s pensions are taxed as income with monthly deductions in
accordance with the normal SITE or PAYE system. As the benefit is usually an
insured benefit the insurer that pays the benefit is responsible for the
deduction of the tax.
Should the fund be large enough to have “self-insured” the administrator
(who will be responsible for the payment of the benefit) will have to deduct
tax in accordance with the normal SITE or PAYE system.
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8.2

LEGISLATIVE

IMPACT

OF

DIVORCES,

MAINTENANCE,

CHILDREN, CUSTOMARY UNIONS AND TRUSTS AS IT APPLIES
TO PENSION FUNDS

8.2.1

Divorces

The nature of divorce and the complex way in which the financial affairs of
the parties involved must be separated on divorce means that this is quite a
challenge for retirement fund administrators and one where recent legislative
changes have caused considerable concern.
It is important to note that divorces have a major impact on retirement
benefits if agreed in the divorce settlement.

There are various taxation

implications depending on the date of divorce, which needs to be considered.
8.2.2

Maintenance

Section 37A states that, except where provided in terms of the Income Tax Act
or the Maintenance Act, no benefit, or right to a benefit, accumulated from the
contributions made by or on behalf of a member to a registered fund, may be
pledged, ceded, hypothecated or attached.
This includes any form of execution under a judgement or order of a court of
law.
Maintenance payments

Children of parents who do not honour maintenance payments can claim for
arrears and future maintenance payments from their parents’ pension or
provident monies.
But before this can be done, there must be a court order instructing the fund
to do this. It needs to be done before a benefit accrues to a member. If a
lump sum has already been paid without the claim being lodged, the child
loses out.
8.2.3

Children from customary unions

Children born from customary unions or out of wedlock, are considered as full
dependants in the definition of “dependants” in the Pension Funds Act. They
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are treated exactly the same as children born in wedlock. Not sure what to do
here because dependants usually has an “a” - Melody.
8.2.4

Trusts

The management board of a fund has the right to establish a trust, for the
money of a deceased member, as stated in Section 37C of the Pension Funds
Act. The objective of the trust is to protect the money for the dependants or
nominee of such a member.
Such trusts must be established in terms of legislative requirements.
8.2.5

Insolvency

The disposition of retirement benefits in the event of insolvency is provided for
in Section 37B of the Pension Funds Act. If the estate of any person entitled to
a benefit payable in terms of the rules of the fund is sequestrated, this will not
be deemed to form part of the assets in the insolvent estate of that person and
may not in any way be attached or appropriated by the trustees in his insolvent
estate or by his creditors, notwithstanding anything to the contrary in any law
relating to insolvency.
8.2.6

Loans

Section 37D makes provision for certain deductions that may be made from
retirement benefits when they become due. However, the amount of the
deduction allowed is restricted to the cash commutation value. This means
that, while all the money from a provident fund can be claimed; only the third
commutation allowed in terms of pension fund rules would be available in
terms of this section.
Where a member withdraws from a fund while still owing money on a loan
and the fund to which he is transferring the withdrawal benefit is not
prepared to accept the responsibility for the loan, the loan must be repaid
and only the balance of the withdrawal benefit transferred.
Further, if a member should default on his home loan, and no viable solution
can be found to resolve the problem, the trustees have the authority to use
the member's withdrawal benefit to pay the loan back as an absolute last
resort.
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8.3

UNDERSTAND THE SERVICE PROVIDER REQUIREMENTS FOR
CLAIMS

8.3.1

Risk benefit claims

When a claim is made against a risk benefit of a pension fund, it is important to
consider the required documentation to be submitted to the service provider,
for such a claim.
It is often due to the lack or incompleteness of documentation that claims are
not resolved quickly.
Once the documentation is submitted it may be necessary for the service
provider to conduct an investigation to confirm the validity and nature of the
claim.
Each insurer has its own requirements for such claim processes. It is therefore
necessary for the representative to be fully informed of the required processes
and documentation required.

8.4

RECORD-KEEPING

AND

MEMBER

COMMUNICATION

REGARDING CLAIMS

8.4.1

Claims record-keeping requirements

It is necessary that all claims records are kept for audit purposes and then for
five (5) years thereafter as a prescription period.
8.4.2

Member communication regarding claims processes and payments

It is prudent business practice to ensure that members, dependants,
pensioners and deferred pensioners are kept in constant communication with
regards to the claims they have made and the processes involved in finalising
those claims.
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Communication

to

pensioners,

deferred

members

and

dependants

of

deceased members

In the same way that it was decided to improve communication between
funds and their members by setting minimum disclosure requirements that all
funds had to adhere to, so too minimum standards of communication were
set for “dormant” members of the fund.
Many long-established funds will have a large number of pensioners who will
no longer be actively contributing to the fund. These pensioners will be
receiving their pensions and, provided the payments arrive at regular
intervals, will have very little or no need to communicate with the
administrator of the fund. Amongst those who are receiving a benefit may
also be the surviving spouse or minor dependants of a member who died
before he reached normal retirement age.
A further category of “dormant” member will be the deferred member. A
deferred member is a former employee of the employer who has departed for
“pastures greener” but who chose not to withdraw his accumulated
retirement benefits from the fund. These benefits will thus remain within the
fund until the normal retirement age of the former employee at which stage
he will be entitled to become a pensioner of the fund.
The minimum disclosure requirement for communication with members
“other than active” members was set out in PF circular number 90. PF 90
must be read and understood in conjunction with circular PF 86 as it
constitutes an extension thereof.
While PF 90 clearly sets out the minimum standards that are to be adopted,
the format of disclosure is not prescribed and may be done in any manner. It
is, however, imperative that the disclosure is in writing and is clear,
unambiguous and in plain language. Disclosure may be made in any one or
more of the official languages of this country, having regard to the
composition of the membership and the needs of the members.
Retirement funds are also encouraged to have periodic meetings with
pensioners and dependants where they can express concerns, ask questions
and participate in the governance of the fund.
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The minimum communication requirements are as follows:
•

general information - this is information that is specific to the

particular fund and must be kept up-to-date and sent to the retired
member, deferred pensioner or dependant who is in receipt of a
benefit on an annual basis:
o

Full names of the retirement fund

o

The type of fund;

o

The registered address of the retirement fund and the name
of the Principal Officer;

o

The Registrar of Pension Funds’ reference number for the
retirement fund;

o

The name and address of the administrator (if applicable);

o

The names of the trustees;

o

The name and job title of the contact person at the
retirement fund or the administrator who will be available to
answer

queries

and

that

person’s

telephone

number,

facsimile number, e-mail address and, if that person’s
address is different from that of the retirement fund or
administrator, that person’s address;
o

The procedure to be followed in the event of an enquiry, a
complaint or a dispute resolution, should any arise. A
reference to the administrator should be made;

o

A request to notify the contact person, in writing where
applicable, of any change in name, address, banking details
or any other circumstances that are likely to affect the
pensioner’s, deferred pensioner’s or dependant’s membership
of, or benefits in, the fund;

o

A request that the fund be informed, in writing where
applicable, of the choice of the method of payment, for
example, whether by cheque posted by registered mail, or by
electronic transfer. A statement should be made on who
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carries the risk in each case if the payment does not reach
the pensioner, deferred pensioner or dependant, as the case
may be;
o

Advice that the rules, annual financial statements and
actuarial valuation of the fund, if applicable, may be
inspected at the registered address of the retirement fund;

o

Advice that members have the right to elect 50% of the
Board members and that the procedure for members to
exercise this right is set out in the rules of the fund or, if the
retirement fund has been exempted from the requirement of
having an elected board, advice to that effect;

o

Brief information on policy relating to the governance of the
retirement fund, investments, etc.;

o

A request, where applicable, that a nomination in respect of
benefits be made.

Initial disclosure

In addition to the general information, the following minimum information
must also be disclosed to pensioners on their retirement, to deferred
pensioners when they cease to be active members and to dependants of
deceased members at the time of the death of the member and the
recognition of the rights of the dependants.
To pensioners
•

A request that the initial disclosure be retained for future reference
since all annual disclosures must be read in conjunction with the
initial disclosure and previous annual disclosures;

•

The pensioner’s full names;

•

The date of retirement;

•

A confirmation of how the gross amount of any retirement benefits
was calculated and an indication of what was exercised by the
pensioner regarding commutation, if applicable, and the details of
any deductions that may be made;
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•

The date and frequency of pension payments;

•

Any conditions applicable to the payment of the pension (for
example, guaranteed period, suspension of the pension or the
cessation of the pension);

•

Whether the pension will be subject to increases and, if so, the policy
of the retirement fund regarding pension increases. The fund may
stress that the amount of the increases are not guaranteed and may
point out the factors that will influence the increases;

•

Periodical requirements (for example, a certificate of proof of
existence) and the effects of non-compliance;

•

Whether any other benefits are payable by the retirement fund (for
example, medical benefits) and the circumstances under which they
are payable;

•

Whether other benefits (for example, spouse’s pension, children’s
pension or death benefits) are payable on the death of the pensioner;

•

Whether the pension is an untied annuity purchased from a life
insurer or a pension from the fund, and the implications of each
option.

To deferred pensioners
•

A request that the initial disclosure be retained for future reference
since all annual disclosures must be read in conjunction with the
initial disclosure and previous annual disclosures;

•

The deferred pensioner’s full names;

•

The date on which active membership of the fund ceased;

•

A statement on whether the deferred member may, at any time,
withdraw from membership and, if so, how the withdrawal benefit will
be calculated;

•

A description of how a death benefit or an ill-health benefit before
retirement, if any, will be calculated;
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•

The policy of the retirement fund regarding growth fund entitlement
during deferment. The fund may stress that such growth is not
guaranteed and may point out the factors that influence such growth;

•

A synopsis of what retirement benefits the deferred pensioner will
receive on retirement;

•

Whether the pension, upon retirement, will be subject to increases
and, if so, the policy of the retirement fund regarding pension
increases;

•

Whether other benefits (for example, a spouse’s pension, a child’s
pension or a guaranteed pension) are payable on death after
retirement;

•

Whether the pension at retirement will be an untied annuity
purchased from a life insurer or a pension from the fund and the
implications of each option.

To dependants
•

A request that the initial disclosure be retained for future reference
since all annual disclosures must be read in conjunction with the
initial disclosure and previous annual disclosures;

•

The deceased member’s full names and date of death;

•

The dependant’s full names;

•

A summary of all benefits that were payable on death, what has
already been paid and what will be allocated towards the payment of
the dependant’s pension. A confirmation of how the gross amount of
pension was calculated must also be provided;

•

The gross amount of each payment and the details of any deductions
that may be made;

•

The date and frequency of payments;

•

Conditions applicable to the payment, for example, a guaranteed
period, suspension or cessation;
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•

Whether the payment will be subject to increases and, if so, the
policy of the retirement fund regarding increases. The fund may
stress that the amount of the increases is not guaranteed and may
point out the factors that will influence increases;

•

Special requirements, for example, a copy of the birth certificate or
identity document, or proof of continued qualification, and the effects
of non-compliance;

•

Whether any other benefits are payable by the retirement fund, for
example, medical benefits and the circumstances under which they
are payable;

•

Whether the pension is an untied annuity purchased from a life
insurer or a pension from the fund and the implications of each
option.

Summary
Due to the sensitive nature of the ways in which members may exit the fund it
is pertinent to ensure that these payments are dealt with care.
Specific attention needs to be paid to:
•

the calculation of the benefit;

•

the payment process;

•

keeping the member informed throughout the process;

•

taxation of payments; and

•

regulatory requirements

Self-Assessment Questions
1.

Name the types of claims that can be made against a pension fund:
a)

Funeral, retirement, retrenchment

b)

Partial disability, funeral, home loan or retirement

c)

Retirement, withdrawal, disablement or death claims

d)

Retirement, COID, medical and funeral
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2.

What is the main implication of the Income Tax Act on pension claims?
a)

There are no tax implications on pension claims

b)

The way in which claims are taxed

c)

It depends on the rules of the fund only

d)

There are no implications, a standard tax rate of 25% is
applied

3.

What impact do divorce or maintenance orders have on pension funds?
a)

Pension funds need to separate any funds agreed to in divorce
orders and they need to be paid over to the spouse, or honour
any maintenance orders made by the courts

b)

Divorces and maintenance orders have no impact on pension
monies at all

c)

Only divorces impact pension benefits in accordance with the
divorce agreement

d)

Only maintenance orders from the courts have an impact on
pension monies

4.

Why is the communication of a claims status to members necessary?
a)

There is no need to communicate with beneficiaries or
nominees regarding pension fund claims

b)

To confirm dependency statuses and banking details

c)

Disclosure notices to beneficiaries and nominees are detailed
by the FSB in terms of member communication regarding
claims

d)
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Self-Assessment Answers
1.

2.

Name the types of claims that can be made against a pension fund:
a)

Funeral, retirement, retrenchment

b)

Partial disability, funeral, home loan or retirement

c)

Retirement, withdrawal, disablement or death claims

d)

Retirement, COID, Medical and funeral

What is the main implication of the Income Tax Act on pension claims?
a)

There are no tax implications on pension claims

b)

The way in which claims are taxed

c)

It depends on the rules of the fund only

d)

There are no implications, a standard tax rate of 25% is
applied

3.

What impact do divorce or maintenance orders have on pension funds?
a)

Pension funds need to separate any funds agreed in divorce
orders and they need to be paid over to the spouse, or honour
any maintenance orders made by the courts

b)

Divorces and maintenance orders have no impact on pension
monies at all

c)

Only divorces impact pension benefits in accordance with the
divorce agreement

d)

Only maintenance orders from the courts have an impact on
pension monies

4.

Why is the communication of a claims status to members necessary?
a)

There is no need to communicate with beneficiaries or
nominees regarding pension fund claims

b)

To confirm dependency statuses and banking details

c)

Disclosure notices to beneficiaries and nominees are detailed
by the FSB in terms of member communication regarding
claims

d)

To keep them quiet until the claim is finalised
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Chapter

9
Deal with retirement fund investments
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Know and understand appropriate asset management terminology
Have a basic understanding of relevant investment terminology
Understand relevant regulations as they apply to investments
Have a basic understanding of investment service provider requirements and the
requirements of the client
Be aware of notice periods for investments and disinvestments
Understand investment instructions relating to the strategy and ad hoc instructions from
trustees
Understand the retirement fund rules as relates to investments

SKILLS CRITERIA
Facilitate an investment strategy for a retirement fund
Monitor investment performance against the benchmarks and report on performance to
the trustees of a retirement fund
Process investment instructions timeously and correctly
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Purpose
The investment portion of a pension fund has to achieve the sole purpose of the
fund, which grows the contributions made to provide the members of the fund
with retirement provision.

Therefore this needs to be done strategically and

responsibly.

9.1

UNDERSTAND INVESTMENT INSTRUCTIONS RELATING TO
THE INVESTMENT STRATEGY

In any organisation, be it an insurance company, independent retirement
fund or a pure investment company, its investment managers, guided by the
directors, board members or owners, need to develop and present an overall
philosophy that will provide principles or guidelines against which their
activities can be measured.
One guideline on which agreement must be reached, as it is critical to the
investment philosophy of the investment managers, is that of the approach to
risk.
While this may be perceived as being a result of the situation, there are some
investment funds that are specifically marketed as high risk or high return
portfolios or vice versa. This allows investors to pick and choose as they
make up their overall portfolio.
The investment philosophy may be to manage portfolios with the objective
of:
•

earning a return to funds which is at least equal to the rate of
inflation over the medium to long term; and

•

managing the portfolio as a whole, such as managing all the assets
for performance.

The Board of Trustees decide on the investment philosophy of a fund, and on
the basis of that a strategy is agreed on and instructions are implemented.
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Such instructions may include:
•

the appointment of an investment team; and/or

•

a choice of an investment or asset manager.

9.1.1 The investment team

The investment team may be divided into two (2) main operating areas investment administration and investment management.
Although the investment managers have accepted in general terms the
principle that the maximum investment returns can be obtained through
investment in a market value portfolio, there are nevertheless circumstances
in which the security and stability offered by a guaranteed fund is
appropriate.
It remains the duty of the management board to make the final decision on
the best-suited portfolio for the fund.
The various actions implemented by the investment team should always bear
the investment strategy in mind.
Portfolio manager function

A portfolio manager has the responsibility to manage the portfolio in line with
the philosophy and strategy laid down by the investment committee.
In the case of a retirement fund, he will also be required to ensure that the
portfolio complies with Regulation 28 of the Pension Funds Act, and to
arrange the buying and selling of various classes of assets to arrive at the
asset mix which is considered at any point in time to be likely to produce the
maximum or optimum returns in future.
The approach to investment management is based on the theory that the
economy, interest patterns and share prices all move in cycles and that these
cycles correspond, although some may be more volatile than others.
The structure or mix of assets in a portfolio must be adjusted to be heavily
weighted towards those sectors, which on economic and market cycle
forecasts are expected to experience above average growth over the forecast
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period. It is clear, therefore, that portfolio managers are very much
dependent on the degree of credibility and confidence held in the prepared
economic and market forecasts.
Economist

Whilst most fund managers make use of a range of tools to predict likely
fluctuations and trends in the economy, often a key member of the team is
the economist.
In some cases this function is also referred to as the “risk manager” because
of the duty of informing the team of potential “collapses” as well as advising
on potentially attractive markets.
9.1.2

Monitor investment performance against the benchmarks

There are three (3) main reasons or uses for performance measurement
when considering the past performance of a retirement fund’s asset portfolio.
These are for comparing performance against an index, to compare a
manager’s performance with that of others and/or comparing the progress of
a fund’s investments against the financial assumptions and/or targets for the
fund.
There can, however, be some drawbacks to performance measurements. One
is the emphasis it tends to place on short-term results. Due to the long-term
nature of liabilities, the investment managers may often have conflict
between the long-term interests of the fund and the need to produce shortterm results. The ideal period for the measurement of performance is at least
five (5) years. However, results are sometimes produced for periods as short
as three (3) months or even one (1) month.
When a manager is operating under constraints preventing investment in
certain types of assets and these constraints are not applicable to other
managers, it is better to compare the fund’s performance with a benchmark
fund that is subject to the same constraints. If there are no constraints, or all
managers are subject to the same constraints, these funds can be compared,
provided they have similar liability and tax profiles.
It is necessary for the liability and tax profiles to be similar, otherwise the
investment strategies can be so different that no significant comparison can
be made between various asset managers’ performance.
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Furthermore, an appropriate allowance should be made for expenses in all
performance measurement comparisons. Where comparison is being made
with an index or benchmark fund then these should be debited with
appropriate dealing expenses to enable like-for-like comparisons to be made
with the actual fund.
Different investment portfolios are also subject to different levels of risk and
the results obtained from the performance measurement process have to be
standardised

in

order

to

compare

various

investment

managers’

performances.
9.1.3

Report on investment performance to the trustees

Valuing the total fund

During a particular year, a very large number of investment transactions,
selling as well as buying, are likely to be entered into by a fund that is even
of moderate size. It is necessary therefore to obtain the prices or market
values of the investments in the fund and in particular to make allowance for
new investments made during the year.
Thus, if the total value of the fund at the end of the year were compared with
the value of the fund at the beginning of the year a distorted picture would
be obtained as this would assume that new money in the fund forms part of
the return obtained and this is not the case. It would also not be equitable to
exclude these new investments from the calculation as they have formed part
of the fund for part of the year. It is necessary to calculate separately these
investments and the growth thereof.
It is therefore often necessary and useful to refer this phase of an analysis of
needs to an investment specialist for recommendation.
9.1.4

Ad hoc instructions

Due to economic demands and changes, it may be required of the Board of
Trustees to make a decision regarding the investment of the fund to disinvest
a certain portion of the investment.
These are ad hoc instructions given by the board.
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Depending on the size of such disinvestment instruction, an investment
manager may reserve the right to negotiate the period over which the full
disinvestment will take place.

9.2

NOTICE PERIODS FOR INVESTING AND DISINVESTING

There are no regulatory notice periods for investing and disinvesting monies
of a fund.

However, such periods may be covered in the service level

agreement between the administrator and the fund.
It can be noted that investment managers are entitled to stipulate a deadline
by which investments or disinvestment instructions may be submitted.
Generally, investment managers require a one-month (1-month) notice
period to terminate an investment, however they may reserve the right to
negotiate the full disinvestment of a large portfolio over a period of time.

9.3

KNOW

AND

UNDERSTAND

APPROPRIATE

ASSET

TERMINOLOGY

There are words and terms used in dealings with shares that are unique to
the investment industry.
Word

Explanation

Averaging

Buying more of a share already held when the price has fallen
in order to reduce the average price of the overall holding.

Dividends

In purchasing the shares of a company an investor becomes a
part owner of the enterprise. Should the company thus make a
profit (after taxation and costs) this profit may (at the
discretion of the directorate of the company) be distributed to
the shareholders. This is done through the declaration of a
dividend. Dividends are not only declared at the end of a
financial year. Some of the more common dividends declared
are:
•

a maiden dividend: the first dividend declared by the

company;
•

interim

dividends:

a dividend declared during the

financial year of the company;
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•

a final dividend: the last dividend declared in respect

of the current financial year of the company;
annual dividends: the sum total of all the dividends declared by

the company during its current financial year.
This is simply another name for the shareholding of an

Equity

individual within the company (that is the holding of ordinary
shares.)
The ruling price of a share on the trading floor of the exchange.

Market
price
Portfolio

9.4

All the securities held by an individual investor.

UNDERSTAND RELEVANT REGULATIONS AS THEY APPLY TO
INVESTMENTS

9.4.1

Regulation 28

The investments decided upon by the management board of any fund are
subject to guidelines set out in the annexure to Regulation 28 of the Pension
Funds

Act.

These guidelines

are known

as

the Prudent Investment

Regulations and may limit the investment in specific areas.
Prescribed maximum investments

A fund’s total investment in property and shares may not exceed 90% of its
assets.
A fund’s total investment in property, shares and secured claims may not
exceed 95% of its assets.
Although the Regulation suggests that a fund’s total investment in territories
outside South Africa expressed as a percentage may not exceed 15%, with
increasing relaxation of exchange control, it is now possible to invest up to
20% and even to obtain approval for higher percentages.
Where an investment is made in an insurance policy, which itself carries no
underlying investment return guarantees, it would be deemed to be part of
the assets of the fund and would have to be included in the above limits.
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Where it does contain guarantees or where the insurer certifies that the
assets held under the policy comply with the above, the policy may be
excluded from the fund’s assets.
Investment in employer’s business

The management board is permitted to invest up to 5% of the fund’s
investment capital in the employer, subject to the employer being listed on
the JSE, without having to apply for special permission. Special permission
can now be applied for to increase the holding in the employer to a level of
10%.
PF 69 - ABOLITION OF PRESCRIBED ASSET REQUIREMENTS

Due to the amendment of Section 36 of the Pension Funds Act by the
Financial Institutions Amendment Act, the Minister issued Regulation 28 to
the Pension Funds Act. Regulation 28, which stipulates the limits of the assets
of a fund that may be held in a particular type of investment, is based on a
percentage of the value of the overall assets.
PF 70 and PF 71 - COMPLIANCE WITH REGULATION 28

In order to ensure compliance with PF 69 the Registrar drafted an appropriate
return that had to be completed and submitted with a fund’s other annual
statements. This return was then sent to all funds with an explanatory notice
in PF 70.
The valuators can submit the return as part of their tri-annual valuations of
the funds.
PF 93 - NOMINEE COMPANIES

The assets of a pension fund must either be kept in the name of the fund or,
if its rules so permit, in the name of an approved nominee company, and the
purpose of this circular is to provide pension funds with the Registrar’s
conditions for approving a nominee company and the conditions for
permitting assets to be kept in the name of such a nominee company.
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PF 103 - AMENDMENTS TO LEGISLATION DEALING WITH INVESTMENTS
OUTSIDE THE REPUBLIC

An amendment changed one of the conditions of Regulation 28 to allow for
investments in “territories outside the Republic”, including territories in which
“recognised exchanges” operated.
This circular, once again, limited investments outside the Republic to a list of
“recognised exchanges”. This means that any fund that holds investments in
territories

outside

the

recognised

territories

are

to

relinquish

these

investments or to approach the office of the Registrar for an exemption to the
regulation.
Housing loans to members

In terms of Section 19(5) of the Pension Funds Act, a fund may grant housing
loans to members to enable a member to redeem an existing loan, purchase
a dwelling or make additions or alterations. The fund may also provide
guarantees for such a loan. The house may be purchased by the member or
his spouse and must be occupied by the member or a dependant of the
member.
The loan must be secured by a first mortgage bond subject to 90% of the
value of the property or, together with a pledge of the member’s withdrawal
benefits, 100% of the market value of the property.
No loan may be granted if the member is still liable in respect of a loan
granted in respect of other immovable property.
In order to ensure that other members are not prejudiced by a poor
investment, the minimum interest payable is the rate applicable in terms of
Section 19(5)(b)(iii) which is prescribed in Regulation 27.
Housing loans by audit exempt funds (underwritten funds)

In view of the fact that underwritten funds (audit exempt funds, exempt in
terms of Sections 2(3)(a) and 9 of the Pension Funds Act) are usually funds
that have no assets other than policies of insurance, housing loans in respect
of these funds are in practice made by a financial institution to the member.
The loan will be subject to a guarantee by the fund, or the employer, or both.
In view of the fact that the fund has a lien equal to any lump sum benefit, in
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terms of Section 37D, the arrangement offers the required security to the
insurer or insurers. This arrangement has been accepted by the Financial
Services Board and does not influence the fund’s “audit exempt” status.
9.4.2

The Financial Institutions (investment of funds) Act

The Financial Institutions (Investment of funds) Act of 1984 applies to certain
financial institutions that are specifically listed in the Act. Pension funds
appear on this list.
The aim and objective of the Act is to impose what are considered to be
typical common law fiduciary duties on financial institutions that deal with
other people’s money. In the case of a retirement fund this, therefore, means
that this Act has a special impact on the management board of the fund.
The financial institution, the retirement fund, is managed and controlled by
the management board of the fund of whom, in the case of a fund other than
a retirement annuity or “umbrella” fund, at least 50% of the “trustees” are
elected by the members.
When one considers the implications of the Act then the management board
of the fund must, in accordance with Section 2:
•

in the making of an investment or in the safe custody, control or
administration of those funds, observe the utmost good faith and
exercise proper care and diligence;

•

exercise the usual standard of care and diligence required of a
trustee in the performance or discharge of his powers and duties; and

•

not act in a manner calculated to gain directly or indirectly, any
improper advantage for himself or any other person at the expense of
the principal (that is, the fund) concerned.

Under Section 3, a person who acts on behalf of a financial institution and
who takes part in a decision to invest in or make a loan to a company or firm
in which he has a direct personal interest, must disclose the interest before
the decision is made.
It is not unusual that the other trustees involved ask the person concerned to
recluse himself from the decision-making.
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Should the Registrar not be satisfied with the management of a financial
institution, he may apply to the court for the appointment of a curator to
manage the affairs of the financial institution.
All financial institutions are subject to inspection in accordance with Section 5
of this Act.

Summary
Investments are volatile by nature, and due care needs to be exercised to
ensure that the investment portion of a fund is carefully planned and meets its
objectives. This can only be achieved with careful strategic planning, regular
monitoring and performance management.

Self-Assessment Questions
1.

What does the term average refer to (with reference to asset
management terminology)?
a)

Buying more of a share already held when the price has fallen,
in order to reduce the average price of the overall holding

b)

It refers to when a person is under insured

c)

It refers to the average share of a member when dividing the
full asset value of the fund among all the members equally

d)
2.

3.

It refers to the members’ share of the investment

Where would one find the investment service provider requirements?
a)

In the investment strategy

b)

In the FAIS legislation

c)

In the service level agreement

d)

In the rules of the fund

Where would one find the notice periods for investing and dis-investing
of investment monies?
a)

These are generally agreed with the Investment Manager

b)

It is in the investment strategy

c)

It is in the rules of the fund

d)

It is in the legislation
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Self-Assessment Answers
1.

What does the term average refer to (with reference to asset
management terminology)?
a)

Buying more of a share already held when the price has fallen,
in order to reduce the average price of the overall holding

b)

It refers to when a person is under insured

c)

It refers to the average share of a member when dividing the
full asset value of the fund among all the members equally

d)
2.

3.

It refers to the members’ share of the investment

Where would one find the investment service provider requirements?
a)

In the investment strategy

b)

In the FAIS legislation

c)

In the service level agreement

d)

In the rules of the fund

Where would one find the notice periods for investing and dis-investing
of investment monies?
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a)

These are generally agreed with the Investment Manager

b)

It is in the investment strategy

c)

It is in the rules of the fund

d)

It is in the legislation
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Chapter

10
Deal with retirement fund member queries
This chapter covers the following criteria:
KNOWLEDGE CRITERIA
Understand the FAIS legislation and disclosures
Understand the FAIS limitations of your license and your FAIS regulatory status
Know and understand the company processes around dealing with retirement fund
member queries

SKILLS CRITERIA
The ability to differentiate between factual information and advice
Refer queries to appropriate role players
Identify when to obtain authorisation to release confidential information
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Purpose
It is often the case that the perceptions of members do not fully correspond with
the information provided by the fund.

It is therefore imperative that member

queries are handled with diligence and care.

10.1

TYPES OF MEMBER QUERIES

Most member queries may arise when:
•

a new member joins a fund;

•

members receive benefit statements;

•

members have disability, dread-disease or funeral claims; or

•

members exit the fund generally via withdrawal or retirement.

Other queries that arise are when members transfer from one fund to another
as discussed in Chapter 7.
10.1.1 New members

When a new member joins an existing fund, the representative may be
required to explain the benefits or structure of the fund, and how this may
differ from the person’s previous fund (if applicable).
It may be necessary for the benefit consultant to explain the scheme booklet
and its information to the member.
This may also result in a financial needs analysis for the member and therefore
a financial planner should be consulted.
10.1.2 Benefit statements

Benefit

statements

contain

participation in the fund.

factual

information

regarding

a

member’s

The content of benefit statements are often not

understood by members and the representative may be required to explain the
detail presented on the statement.
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These statements may also be used in the financial planning of a member’s
financial matters.
10.1.3 Risk benefit claims

As mentioned in Chapter 8 of the material, it is imperative to understand the
relevant service provider’s requirements for claims, as the representative may
be called upon to assist with such claims.
10.1.4 Members exiting the fund

Often when members exit the fund, it is possible for members to approach the
representative to explain the implications of the benefits they will be paid, and
the options they have, in terms of the monies they receive.
It is vitally imperative that the representative be registered for the correct
product categories with the FSB in terms of FAIS to provide such advice, or
that the services of a specialist be consulted.

10.2

UNDERSTAND FAIS LEGISLATION AND DISCLOSURES

The FAIS Act regulates the business of rendering financial services,
particularly financial advice, to clients over a large range of financial
products. This Act covers ground not regulated by any other legislative
measure in the Republic. This is especially so when dealing with the
furnishing of advice on the purchase of, or investment in, financial products.
Advice also does not include an analysis or report on a financial product,
unless a recommendation or proposal is made on the use of the financial
product to fulfil a client’s need.
Advice given by the board of management or a board member of any pension
fund organisation, to the members on benefits enjoyed or to be enjoyed by
the members, is also exempt from the Act.

This specifically relates to a

trustee or manager of a company explaining to their staff any changes in
their retirement fund.
Licensing

The complexity of pension fund structures poses concerns and limitations on
the representative in providing advice in all aspects of the fund, and this
needs to be carefully considered.
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Component

Product Category

Retirement Fund

1.7

Pension Fund Benefits

1.5

Long-term Category C

1.8

Securities and Instruments: shares

1.9

Securities and Instruments: money market

Structure
Insured Benefits

instruments
1.10

Securities and Instruments: debentures and
securitised debt

Investments

1.11

Securities and Instruments: warrants

1.12

Securities and Instruments: bonds

1.13

Securities and Instruments: derivate instruments
excluding warrants

1.14

Participatory interests in collective investment
schemes

It is important to understand this differentiation when providing advice so as
not to contravene the FAIS legislation in products for which the Financial
Services Provider is not licensed.
PF 86 - DISCLOSURE REQUIREMENTS TO BE OBSERVED BY FUNDS

Following

extensive

consultation

and

substantial

agreement

with

representatives of the retirement fund industry, it was decided to improve
communication between funds and their members by setting minimum
disclosure requirements that all funds have to adhere to.
The date of compliance was set as 1 July 1996 and only funds that could
provide full and valid reasons why an exemption should be granted were
allowed to avoid the requirements of this circular.
PF 90 - DISCLOSURE REQUIREMENTS TO BE OBSERVED BY FUNDS

Whilst PF 86 deals with disclosures to members during their period of active
membership of the fund, PF 90 deals with disclosure requirements to
members at retirement, to deferred pensioners, and to dependants in receipt
of benefits, as the result of the death of a member before retirement.
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This circular must be read in conjunction with PF 86, with some additional
information to be provided to the recipients, based on their particular
circumstances.
PF 90 clearly sets out the minimum standards that are to be adopted, but the
format of disclosure is not prescribed. It is, however, imperative that
disclosure be in writing and is clear, unambiguous and in plain language.
Disclosure may be made in any one or more of the official languages of South
Africa, having regard to the composition of the membership and the needs of
the members. Pension funds are also encouraged to have periodic meetings
with pensioners and dependants where they can express concerns, ask
questions and participate in the governance of the fund.
In addition to the above disclosures there are additional disclosures that
need to be made to certain members of a retirement fund during the
member communication processes.

These disclosures are referred to in

Chapter 5.
Preservation funds

Before the advent of preservation funds, a person had only limited options
available on withdrawal before retirement from a pension or provident fund,
as mentioned earlier.
The general response of the insurance industry to the shortcomings of the
above options was the introduction of pension and provident preservation
funds. These are pension and provident funds, respectively, to which
members

of

existing

pension

or

provident

funds

can

transfer

their

accumulated benefits as a lump sum under certain circumstances.
These funds are then available for the preservation and continued growth of
the retirement benefits of members who have withdrawn from their own
pension or provident funds on resignation, having been retrenched or having
been faced with the actual winding up of the pension or provident fund that
they may have belonged to.
A person may transfer from a pension fund to a pension preservation fund or
from a provident fund to a provident preservation fund. No provision exists
for a direct tax-free transfer from a pension fund to a provident preservation
fund.
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The money may only be transferred on the withdrawal of the member from
the relevant pension or provident fund as a result of resignation or
retrenchment. Ongoing contributions to the preservation fund are not
possible. It is only allowed to accept lump sums from members who have
withdrawn from their employer’s funds. It is also not possible to “backdate”
the entry into the preservation fund to a date before the last day at work of
the member.
In the past, the employer with whom the employee was terminating
employment, had to become a “participating employer” in respect of the
preservation fund, in order for the employee to be eligible to transfer his
benefits to the preservation fund. Although an employer could be a
participating employer of more than one preservation fund, an employee who
was a member of an existing pension or provident fund could only become a
member of one preservation fund of which his former employer is a
participating employer. However, towards the end of 2008 indications were
that this requirement was likely to be lifted to allow members access to
preservation funds on an open basis.
In essence, the advantages that are enjoyed by a person who transfers from
a pension or provident fund to an equivalent preservation fund, are as
follows:
•

No tax liability on transfer;

•

One withdrawal from the preservation fund is allowed - either
partially or total - before retirement age. A member transferring his
benefits

from

a pension or

provident fund

to

an

equivalent

preservation fund must, however, understand clearly that the total
value of benefits due must be transferred. (A member who elects to
withdraw from a retirement fund and take the benefits as a cash
amount will be able to receive the first R22 500 of any withdrawal
benefit tax-free. Members have thus taken advantage of this
concession and instructed the funds from which they have withdrawn
to pay them this amount as a withdrawal and the balance being
transferred to a preservation fund. The revenue authorities have
indicated that this will be considered as the “one” withdrawal allowed
from the preservation fund and that no further withdrawal will be
allowed);
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•

Any money due to a non-member spouse in terms of a divorce
agreement, as well as the tax thereon, may be paid out without
affecting the one withdrawal;

•

Where a member owes a debt to the fund that he is leaving (for
example, for a housing loan) and the loan is redeemed, with only the
balance

of

his

withdrawal

benefit

being

transferred

to

the

preservation fund, this redemption will also be deemed to be the
“one” withdrawal from the preservation fund. A member who chooses
to split his withdrawal benefit and arranges for a portion to be paid to
a retirement annuity fund may do so. However, this too will be
considered his “one” withdrawal;
•

The eventual retirement from the fund is not linked to retirement
from a specific employment position.

In the past the person’s years of membership in the fund from which the
benefits were transferred were to be taken into account when determining
the tax-free amount of the lump sum that may be taken from the
preservation fund on death or retirement. With the new tax treatment of
lump sums applicable from 2007 this is now irrelevant.

10.3

UNDERSTAND THE FAIS LIMITATIONS OF YOUR LICENSE AND
YOUR REGULATORY STATUS

10.3.1

Ability to differentiate between factual information and advice

The requirement of members to have access to advice is critical, there are
numerous decisions that need to be made and these require qualified advice to
be provided. Examples of this are fund selection, retirement options, risk and
funding options and these decisions need to be seen within the context of a
broader financial plan. In order to answer these questions, a suitably qualified
financial adviser needs to do a detailed analysis of the individual’s situation and
any advice would be based on this.
There is an element of information that is required by members, which is not
advice-driven. An example of this, being the fund rules. Where no advice is
given to a member, the information can be provided by any competent
administrator.
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It is this distinction between advice and factual information that will determine
the

qualification

of

the

person

providing

the

information.

Thus

an

administrator is limited by the FAIS act as to the information they are able to
dispense or discuss.
Retirement annuities were, until the advent of preservation funds, the
preferred destination of any withdrawal benefits due to members as a result
of the termination of their services with an employer before normal
retirement age. When we say “preferred” we are referring to the wishes of
the State as it is a well known fact that, unless such benefits are preserved
they will be spent, with the resultant shortfall in final retirement funding.
Retirement annuity funds are therefore specifically required to accept any
transfers of a member’s interest from a pension or provident fund on the
member’s termination of service with his employer before retirement.

10.4

KNOW

AND

UNDERSTAND

YOUR

COMPANY

PROCEDURE

AROUND MEMBER QUERIES

10.4.1 Refer queries to appropriate role players

It is critical that the member is referred to the appropriate person to answer
their queries; to expect an administrator to dispense fund allocation advice
places the member at risk. Likewise, financial advisers are also not experts on
the fund rules and the administration of the fund. It is therefore critical that
the member queries are referred to the appropriate role player for resolution.
10.4.2

Identify

when

to

obtain

authorisation

to

release

confidential

information

Ensuring that any confidential information, which is discussed or dispensed, is
only done so with the member concerned, is vital. Thus the appropriate
member validations need to be performed before these discussions are
initiated.

Self-Assessment Questions
1.

Besides the FAIS legislation, where can one find disclosures relevant to
pension funds?
a)
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Pension Fund Act

© INSETA– Section 13 10b

2.

b)

PF Circulars

c)

Long-term Insurance Act

d)

Income Tax Act

How could FAIS limitations of the license impact on a benefit
consultant?
a)

A benefit consultant only needs to be registered for the Pension
Fund Benefit Category to give advice on the full suit of a
pension fund requirements

b)

A benefit consultant can advise on investments even if he is
not licensed for Securities and Instruments

c)

There are no limitations that FAIS places on pension fund
advice

d)

If the consultant is not correctly registered for all the aspects
of pension fund structures and benefits, he cannot advise on
them

3.

When do company processes for dealing with member queries need to
be consulted?
a)

When advising clients on what to do with their benefit payout
from a pension fund

b)

There is no need to consult company processes for member
queries

c)

Any administrator can give financial advice

d)

When advising clients on the claims process
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Self-Assessment Answers
1.

Besides the FAIS legislation, where can one find disclosures relevant to
pension funds?

2.

a)

Pension Fund Act

b)

PF Circulars

c)

Long-term Insurance Act

d)

Income Tax Act

How could FAIS limitations of the license impact on a benefit
consultant?
a)

A benefit consultant only needs to be registered for the Pension
Fund Benefit Category to give advice on the full suit of a
pension fund requirements

b)

A benefit consultant can advise on investments even if he is
not licensed for Securities and Instruments

c)

There are no limitations that FAIS places on pension fund
advice

d)

If the consultant is not correctly registered for all the aspects
of pension fund structures and benefits, he cannot advise on
them

3.

When do company processes for dealing with member queries need to
be consulted?
a)

When advising clients on what to do with their benefit payout
from a pension fund

b)

There is no need to consult company processes for member
queries
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c)

Any administrator can give financial advice

d)

When advising clients on the claims process
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References
•

Pensions Funds Act of 1956 (as amended)

•

Income Tax Act of 1962 (as amended)

•

Labour Relations Act of 2001

•

Pension Fund Circulars - various

Useful websites
•

www.fsb.co.za

•

www.actsonline.co.za

© INSETA– Section 13 10b

215

